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The OECD Competition Committee debated Competition issues in the current financial
crisis in February 2009. This document includes an executive summary and the documents
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the United States and BIAC as well as an aide-memoire of the discussion.

The financial sector is vulnerable to systemic loss of trust. The current crisis resulted from failures in financial
market regulation, not failure of competition. Competition and stability can co-exist in the financial sector:
more competitive market structures promote stability by reducing the number of banks that are “too big to
fail”. Competition helps make the financial sector efficient and ensure that rescue and stimulus packages
benefit final consumers. Exit strategy issues for competition include dealing with (a) mergers of large financial
institutions, (b) barriers to entry in financial markets, (c) the sale of government stakes and (d) ending
government support.

The rationale for rescue packages in the real economy is more limited than for the financial sector. Great
caution should be applied to requests for bailouts by firms that were already ailing. Propping up unproductive
companies harms long-term growth. Recoveries from past financial crises were delayed when competition
enforcement was relaxed. Competition authorities should adjust their priorities to strengthen advocacy and
give greater attention to cartels and mergers. Competition authorities will need to adapt to the new
environment without changing their standards.
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FOREWORD

This document comprises proceedings in the original languages of four Roundtables on
Competition and Financial Markets held by the Competition Committee in February 2009.

It is published under the responsibility of the Secretary General of the OECD to bring
information on this topic to the attention of a wider audience.

This compilation is one of a series of publications entitled "Competition Policy Roundtables".

PREFACE

Ce document rassemble la documentation dans la langue d'origine dans laquelle elle a été
soumise, relative a quatre tables rondes sur la concurrence et les marchés financiers qui se sont tenues en
février 2009 dans le cadre du Comité de la concurrence.

Il est publié sous la responsabilité du Secrétaire général de I'OCDE, afin de porter a la
connaissance d'un large public les éléments d'information qui ont été réunis a cette occasion.

Cette compilation fait partie de la série intitulée "Les tables rondes sur la politique de la
concurrence".

Visit our Internet Site -- Consultez notre site Internet

http://www.oecd.org/competition
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EXECUTIVE SUMMARY

By the Secretariat

Competition issues in the financial sector

M)

()

®3)

The financial sector is at the heart of every well-functioning market economy but it is also
vulnerable to systemic loss of trust.

The financial sector is special. Banks perform intermediation functions that are critical to the real
economy. In particular, they correct the asymmetry of information between investors and
borrowers and channel savings into investments. These functions facilitate and contribute to the
growth of the economy. Linkages between banks through inter-bank markets and payment
systems are vital to the functioning of financial markets.

The loss of confidence in one major financial institution in a financial crisis can snowball into a
loss of confidence in the entire market because the inability of one bank to meet its obligations
can drive other, otherwise healthy, banks into insolvency. The risks then become systemic,
endangering the whole banking sector. If the financial sector is not working well, then the entire
market economy is not working well. For this reason governments impose significant regulation
and oversight to ensure the smooth functioning of the financial sector, and, when problems arise,
they must act quickly to avert systemic crises.

The current crisis resulted from failures in financial market regulation, not failure of the market
itself or of competition.

Regulation did not achieve the correct balance between risk and the search for return. Leverage
based on unsustainable asset prices led to solvency problems for borrowers and in the end for the
banks involved in lending and securitizing assets. Banks did not have enough capital to cover the
resulting losses, and some faced extreme liquidity (funding) crises. Emergency measures had to
be implemented involving: loans and guarantees, capital injections, mergers and supportive
monetary and fiscal policies.

Because regulatory failure led to the crisis, the main solutions will come from prudential
regulation and other measures that change incentives, not from competition policy. Competition
authorities do have a role to play in ensuring that exit strategies are built into rescue interventions
so as to prevent them from harming competition in the longer term and hindering recovery.

Competition and stability can co-exist in the financial sector. In fact, more competitive market
structures can promote stability by reducing the number of banks that are ““too big to fail™.

Policy goals for the financial sector include promoting both competition and stability.

Competition encourages efficient and innovative financial services, while stability is essential to
the systemic trust on which the sector depends.

11
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Q)

Are these two goals mutually exclusive or can they be achieved at the same time? If competition
between banks increases, does that make them weaker so trust in the system is undermined?
Evidence of inconsistency in fact is limited. In many countries, competition in the sector is
oligopolistic, so it is difficult to blame excessive competition for the instability that led to the
current crisis. Indeed, in a broad sense, the oligopolistic structure contributed to the crisis; it
meant that many banks were systemically important, leading to moral hazard, perceived
guarantees and excessive risk taking.

While a less oligopolistic market structure should thus help stability, better prudential regulation
should also limit excessive risk taking and further reduce the risk of instability.

Competition helps make the financial sector efficient and ensure that rescue and stimulus
packages benefit final consumers.

As in most sectors of the economy, the benefits of full, effective competition in the financial
sector are enhanced efficiency, the provision of better products to final consumers, greater
innovation, lower prices and improved international competitiveness. Greater competition also
enables efficient banks to enter markets and expand, displacing inefficient banks.

At the retail level, competition between banks is increased when customers can easily switch
providers. A number of studies, however, including a recent OFT report! and a sector inquiry
report by DG Competition?, have shown that the incidence of retail customer switching is low.?

The potential movement of customers should help generate the best terms for customers and
should lead banks to adopt more efficient processes, to keep costs to the minimum and to be
more successful in the competition for consumers. For these competitive benefits to flow through
the whole market, an appropriate regulatory and competitive framework for the financial sector
must be identified and implemented.

Once that framework is in place, governments must ensure that short-term measures used to
rescue and restructure the financial system (such as recapitalization, nationalization, mergers and
state aids) do not restrict competition in the long term. They can then protect the goals of
efficiency and stability.

Government interventions during the current crisis give rise to competition issues. Competition
authorities should play a part in the design and implementation of exit strategies.

To combat the current crisis, governments have been making large-scale interventions in the
banking system with important effects on competition. Measures have included brokering
mergers of large financial institutions, making liquidity injections, direct asset purchases, and
capital injections as well as setting up guarantee schemes to cover the liabilities of financial
institutions. One of the biggest issues in the future will be how governments can stop providing

Personal current accounts in the UK: an OFT market study, July 2008 - only 6 per cent of consumers
surveyed had switched account providers in the previous 12 months.

Report on the retail banking sector inquiry: Commission Staff Working Document accompanying the
Communication from the Commission - Sector Inquiry under Art 17 of Regulation 1/2003 on retail banking
(Final Report) , January 2007: “The inquiry’s analysis suggests that typically between 5.4% and 6.6% of
current account customers in the EU will change provider per year.’

See also Competition and Regulation in Retail Banking, OECD (2006),
http://www.oecd.org/dataoecd/44/18/39753683.pdf.
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aid to these firms and unwind the extraordinary liquidity provisions, guarantees and government
capital holdings, so as to ease the sector back toward normality. Like the initial interventions, the
sale by the state of stakes in financial firms back to the private sector and the lifting of guarantees
have great potential to distort competition. EXit strategies that protect and promote competition
are therefore essential, both when designing interventions and when phasing them out.

Exit strategy issues for competition include dealing with (a) mergers of large financial
institutions, (b) barriers to entry in financial markets, (c) the sale of government stakes and (d)
ending government support.

Specific competition issues arising in the context of exit strategies include:

e  how competition authorities should view large mergers in the financial sector and how
barriers to entry can be reduced to encourage competition with the resulting large
institutions

e how, if governments acquire stakes in banks which convey significant market power, that
market power should be eliminated prior to denationalization of the bank, and

e what incentives can be provided to encourage the introduction of private capital to release
government capital

(a) Considering large mergers that involve state funding

Mergers of large financial institutions are often combined with state funding in one or more ways
and may be encouraged by the state. That funding might take the form of loan guarantees, for
example. Alternatively, when governments arrange large mergers they may acquire some shares
of the merged institution in what could be considered a partial nationalization. These ‘mega
mergers’ can easily distort competition. They may involve financial institutions with strong
balance sheets merging with weaker financial institutions, for instance, which could affect the
competitive equilibrium, especially for smaller players who remain in the market. Less overall
competition will lead to lower deposit rates and higher loan rates.

There is no obvious way simultaneously to offset the potential anti-competitive effects of these
transactions due to the highly oligopolistic structure of the banking sector in many countries. A
merger which is part of a rescue package for a financially unstable institution should therefore be
seen as an emergency measure, to be used only when necessary to avoid insolvency and the
precipitation of a wider systemic crisis. It may be possible, however, to design exit strategies
from anti-competitive mergers that have been supported in some way by a state. These strategies
can be implemented when *normal’ times return. From a competition standpoint, nationalizations,
either in full or in part, may be preferable to purely private mergers because it is usually easier to
reverse nationalization or to stop other forms of public support than it is to break up large
conglomerates. In addition, nationalizations create or enhance market power to a lesser degree
than private mergers and provide a clearer solvency guarantee. Nevertheless, full or partial
nationalizations are also prone to excessive government direction over operational decisions and
can add burdens to the government’s balance sheet. When the sell-off of nationalized institutions
occurs, consideration should be given to possibilities to improve market structure, for example by
the break-up of an institution prior to sale or the sale of an institution to a foreign entrant rather
than domestic buyer.

13
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(b) Reducing barriers to entry as a response to increased concentration

To the extent that anti-competitive mergers have already happened (with or without promotion by
governments), facilitating new entry is always likely to provide more competition. There is a
concern that it is inequitable to undo mergers that have already been consummated if the
government approved them prior to deciding that they should be undone. Encouraging new entry
may therefore be better achieved by reducing regulatory barriers. Consequently, there will always
be a role for strong advocacy by competition authorities to encourage governments to remove
unnecessarily anti-competitive regulation and make the entry process as easy and inexpensive as
possible, especially in markets where mega mergers have been allowed.

(c) Eliminating excess market power prior to and during the sale of government stakes

Government investments in commercial banks that are designed to be temporary and largely
passive are unlikely to provide any kind of competitive advantage to one firm over another.
Nonetheless, anti-competitive effects may occur, so public stakes in nationalized institutions
should be sold back to the private sector within a time frame that is reasonable, transparent and
foreseeable in order to limit the time in which nationalization may distort competition. Any
structural competition problems that arose because of nationalization should be eliminated prior
to or during the privatization process. Apart from reducing regulatory barriers to entry, measures
to reduce excessive market power may include financial incentives (subject to state aid rules,
where applicable, or to other competition controls) to those acquiring government stakes.
Furthermore, regulators and competition authorities must cooperate and discuss with other
relevant arms of government the terms of sale of government stakes and the guidelines for
potential bidders.

(d) Weaning financial institutions off government support

To protect competition as much as possible, governments should give financial institutions
incentives to stop relying on government support once the economy begins to recover. In other
words, rescue measures should have conditions built into them that will cause financial
institutions to prefer private sources of investment to public ones when economic conditions start
returning to normal. For example, governments can make it unattractive for beneficiaries to rely
on public capital injections any longer than they have to by imposing restrictions on them such as
escalating dividends or interest rates. At some point private sources of equity will become more
desirable.

Competition law and policy are flexible enough to deal with the financial crisis.

Competition authorities are accustomed to dealing with many sectors and to applying the law in a
way that reflects each of their special characteristics; competition statutes can already be
interpreted sufficiently flexibly to take the special traits of the financial sector into account. The
adoption of different standards is not required.

Competition assessments, whether carried out only by the competition authority or in conjunction
with the financial sector regulator, are always essential for mergers, state aid applications and
many of the emergency measures that governments might put in place. Views differ, however, as
to whether the new regulatory procedures to be introduced would allow meaningful competition
assessments to be made in the time available during crises. The EU guidelines save time and
make procedures more predictable for competition authorities, for regulators and for the financial
institutions themselves. The biggest problem is to convince legislators or executive branches of
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governments that competition authorities have the ability to make timely, positive contributions
in times of crisis and that competition law is flexible enough to be adapted in scope, time and
focus.

A good relationship between competition authorities and financial regulators is essential.

The strong desire to prevent future financial crises of similar magnitude means that regulatory
intervention and reform should be undertaken. Regulation can be good or bad, however, and can
give proper incentives or have the opposite effect. Better regulation of the financial sector might
have prevented the crisis, but excessive regulation would risk losing the benefits of competition.
Competition authorities must therefore engage in dialogue with those who are going to expand
the scope of regulation in order to help frame it and ensure that it is consistent with the aims of
robust competition policy.

Even during the crisis, competition authorities should continue to act independently, examining
issues such as transparency and switching costs in retail banking. Easier switching and
increased transparency could increase the competitiveness of current market structures and
facilitate new entry and expansion.

Some national competition authorities are looking closely at issues of transparency and switching
costs in the financial market and at the broader concept of economic performance as it applies in
the sector. Customers must have the ability and willingness to switch banks in order to drive and
stimulate competition in retail banking and to return the sector to normality, but, as noted above,
the degree of customer mobility is low and customer-bank relationships are typically long-term
because of customer inertia and because switching costs are usually high. The process itself is not
without practical difficulties.

Switching costs continue to represent an important source of market power in retail banking and
to have effects on competition, through the effective locking-in of customers. Banks do compete
for new customers, for example by offering higher initial deposit rates, but later reduce those
rates once the customers are locked in. Solutions to switching problems may include making the
process easier, promoting greater consumer education and financial literacy about prices through
improved transparency, or encouraging the adoption of self-regulatory codes involving
simplification of the process. Although it is not without cost and practical problems, the concept
of account number portability may be worthy of further study.’

It is unclear whether competition authorities should sit at the table where decisions as to future
government interventions are taken.

Views differ as to whether competition authorities should actually sit at the table when
intervention measures are being discussed. On the one hand, it may be preferable for competition
authorities to participate while emergency measures are being considered and implemented. On
the other hand, such a role may compromise the independence and objectivity of competition
agencies. If they are to have a seat at the table, they will need to show a degree of flexibility and
pragmatism, as well as a willingness to accept that competition law and policy do not necessarily
take precedence over other, broader, measures.

These issues have already been explored by the OECD. See Competition and Regulation in Retail
Banking, note 3 above.
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Within financial markets, credit rating agencies play an important role, but may have their own
competition problems.

On the investments side, internationally recognized credit rating agencies play a leading role in
the market for securities, such as corporate debt and asset-backed securities. The agencies appear
to compete vigorously for the business of the securities issuers, but this very competition may
lower the quality of ratings by creating a bias in favour of inflated ratings. A number of
competition authorities have investigated selected business practices of credit rating agencies but
these have focused on whether competition between agencies was working or not, or on whether
they were engaging in anti-competitive practices, rather than on any misalignment of incentives.

In the recent past, the requirement in the US that credit rating agencies be ‘nationally recognized
statistical rating organizations’ has created a significant barrier to entry for new agencies,
although a change in regulatory approach has meant that more agencies have been able to achieve
the status. Convincing investors to seek ratings from smaller firms can be difficult. Convincing
issuers to provide data to credit rating agencies that they are not themselves paying is also
difficult, because issuers reportedly prefer to have a client relationship with the agencies. The US
Securities and Exchange Commission and the EC have both put forward proposals aimed at
improving competition and at encouraging new entry. Success has, however, been limited. More
regulation may be necessary in order to ensure more effective competition. While credit rating
agencies abide by the rules of the International Organization of Securities Commissions, they are,
nevertheless, not subject to any supranational authority.

Competition issues in the real economy

(12)

(13)

The temporary crisis framework for the real economy.

Some governments have extended financial aid to the real sector. This may be important to
enable small businesses to obtain credit. Where needed, governments should provide this aid
rapidly and with minimal bureaucracy, but with clear sunset (temporary) features built in. The
first part of the temporary framework in the EU, for example, has therefore been to increase the
maximum level of aid to any individual firm from EUR 200,000 to EUR 500,000, for a period of
two years to the end of 2010, while retaining a competition assessment of the effects of granting
the requested state aid. The second part of the EU package is to extend the allowable subsidies
for loans and guarantees to all corporations for the same temporary two year window.

The rationale for rescue packages in the real economy is more limited than for the financial
sector. Great caution should be applied to requests for bailouts by firms that were already ailing.
Propping up unproductive companies harms long-term growth.

The issue of systemic risk which justifies intervention in financial markets is not present in the
real sector. If a business in the real sector goes bankrupt, its competitors pick up its market share
and the sector continues to function, albeit with adjustment. But while there is less reason to
intervene, the potential for job losses and plant closures push governments to act.

Some competition authorities have expressed doubts about subsidizing failing non-financial
industries or institutions. Subsidization of distressed companies entails a significant risk of
prolonging the existence of inefficient companies and unproductive business practices. That
limits long-term economic growth and slows recovery from crisis. Governments must protect
people by creating new jobs, but not jobs that exist only with the support of taxpayers’ money.
Empirical evidence suggests that, on balance, inefficient firms will exit markets and substantial
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job losses may result, but new firms may enter and create new jobs over a short duration, giving
net positive employment effects and positive effects for the real economy.

As a general rule, governments should be very cautious about bailing out non-financial firms that
were underperforming even before the crisis. If under-performing, inefficient and poorly
managed firms are bailed out simply because of the crisis and the fact that they are large
employers, then the message to industry will be simply to become too big to fail and not to be
concerned about being efficient. There may be situations, however, in which governments need
to make a case-by-case call on whether and how to provide some kind of assistance, depending
on an analysis of the systemic, economy-wide implications of failure in a particular industry.

National champions distort competition.

The creation and promotion of national champions distorts competition. Supporters of national
champions see a number of benefits, including enhancing the country’s national presence in
worldwide markets, safeguarding jobs in bigger firms which may be regarded as too big to fail,
being able to take advantage of economies of scale in relation to other multinational firms, and, in
the energy market, for example, being big enough to secure supply in times of crisis. The
disadvantages include the state deciding which firms should or should not succeed and taxpayers’
money being used, in effect, to distort competition, a distortion paid in part through competitors’
taxes. In addition, national champions are very often dominant in the domestic market, a
condition that enhances the likelihood of competition being distorted by national champion
policies.

Competition issues are fundamental to recovery

(15)

Recoveries from past financial crises were delayed when competition enforcement was relaxed.

As governments have come to appreciate the full magnitude of the financial crisis and its impact
on the real economy, they have implemented large fiscal packages to stimulate demand and other
sectoral interventions to prevent collapse of significant companies and sectors. Past experience
demonstrates that even in full-blown crises, it is a mistake to compromise competition when
seeking recovery.

In Korea, two important lessons emerged from the 1997 financial crisis. First, government
agencies tend to overlook the potential beneficial effects of competitive markets in times of
economic crisis. Competition authorities should therefore be more vigorous in their competition
advocacy efforts. Second, the least anti-competitive solutions to problems should always be
sought. Active enforcement against cartels was necessary during periods of retrenchment, as was
taking a long-term perspective to overcome the economic crisis. In the current crisis, the Korean
economy is suffering as much as any other but the government has announced its intention to
strengthen antitrust enforcement.

In Japan, policy measures taken to counter recessions in the 1950s and 1960s included the
introduction of ‘depression’ or ‘rationalization’ cartels, which allowed firms to coordinate
production and service, reduce capacity, or even coordinate price levels. These measures were
considered to have serious anti-competitive effects on the economy in the medium and long term
and were later abolished.

In the US, enforcement against cartels fell away in the Great Depression. One of the measures

introduced by the Roosevelt Administration under the ‘New Deal’ was the National Industrial
Recovery Act of 1933. The Act reduced competition through antitrust exemptions and raised
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wages through labour provisions. The Act was declared unconstitutional in 1935, but activities
implemented there under continued in the face of subsequent anti-cartel actions. A number of
studies have concluded that these New Deal policies were important contributory factors to the
persistence and depth of the Great Depression. For example, Cole and Ohanian concluded that
‘the [New Deal] policies reduced consumption and investment during 1934-39 by about 14 per
cent relative to competitive levels.”®

The OECD should build on the lessons of previous recessions and demonstrate why a market-
oriented, longer term, sustainable approach is the way forward not only with respect to public
subsidies, but also for merger control and general antitrust work. Competition authorities must be
allowed to focus on promoting competition through well-targeted interventions while remaining
mindful of the situation in the wider economy and the broader policy concerns that governments
may need to address.

Changing priorities for competition authorities

(16)

(17)

Competition authorities should adjust their priorities to strengthen advocacy and give greater
attention to cartels and mergers.

The issue of competition advocacy is now of renewed importance in competition agencies’
discussions with other parts of governments. Competition advocacy could include interventions
relating to the moral hazard issues that may arise from the provision of aid, what is and is not
market failure, and the importance of competition considerations in exit strategies.

International cooperation in setting and enforcing competition policy, especially in relation to
failing firm defenses, is essential for ensuring consistency in troubled times, speeding up the
enforcement process and giving clarity to enforcement activities. Competition authorities will
need to consider carefully which cases they take on and how they apply their laws and policies.

There is empirical evidence that a sudden drop in demand leads to a tendency to merge and to
engage in cartel activities in order to ‘stabilize markets’. Competition authorities need, it is said,
to be more flexible in the current climate. However, there is no conceivable reason to relax
standards of enforcement, and that to do so, or to do anything other than maintaining present
objectives and standards of competition law enforcement, would jeopardize future national
economic performance.

Competition authorities have a crucial role in trying to influence the framework of merger control
regulations to avoid a repetition of the current sort of crisis. The approach should be coordinated
with regulators. A key issue to be discussed is how to prevent the emergence of institutions that
are too big to fail.

The crisis will lead to an increase in the number of mergers and in the number of failing firm
defenses advanced. There are likely to be more international mergers, which sometimes have
different implications.

Merger activity is expected to increase once financial markets are restored. An increase in merger
activity as a result of firms losing market share or solvency, whether because they are inefficient
or they are collateral victims, is also likely to result in a higher incidence of failing firm defenses

“New Deal Policies and the Persistence of the Great Depression: a General Equilibrium Analysis” Harold
L. Cole and Lee E. Ohanian
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put forward. (This defense argues that because one of the merging parties is failing and its assets
would exit the market anyway, the merger is not anti-competitive.) Greater predictability for
authorities themselves, for firms and their advisers would be achieved if all competition
authorities relied on similar standards for deciding what constitutes a “failing firm’.

Divestiture, one of the remedies usually most favoured by competition authorities for eliminating
or minimizing the effect of competition problems resulting from mergers, may become more
difficult than in the past because there are fewer potential purchasers of assets to be divested. If
structural remedies are not possible, competition authorities might rely more on behavioural
remedies.

International mergers with cross-border implications are also likely to increase. Aligning the way
national competition authorities analyze failing firm defences might improve efficiency in
assessing international mergers.

Competition authorities will need to adapt to the new environment without changing their
standards.

The likely increase in the number of emergency decisions, including those requiring
consideration and analysis within a week or even a weekend, will require flexibility in procedures
and the ability to carry out rapid but diligent assessments of mergers or practices. Competition
authorities will need to act quickly, but without decreasing their standards of enforcement, and
without abandoning sound, generally accepted economic principles.

There will be more cases in which the firms affected by the merger or the practice are more
fragile and sensitive to abusive practices than was the case when the economy was expanding. It
is likely therefore that there will be more cases in which interim measures are sought or required.
That will entail flexibility in procedures, and authorities will need to make a quick assessment as
to whether the merger or particular practice creates competition problems.

The principles and objectives of competition law enforcement therefore must not change, but the
analysis has to be realistic about the conditions in the market. That means continuing the shift
from a form-based analysis to a case-by-case analysis in which the context and effects of actual
practices and behaviour are very much taken into consideration.
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SYNTHESE

par le Secrétariat

Questions de concurrence dans le secteur financier

M)

)

Le secteur financier est au coeeur de toute économie de marché fonctionnant bien, mais il est
vulnérable a des pertes de confiance systémiques.

Le secteur financier est un secteur a part. Les banques assument des fonctions d’intermédiation,
essentielles a la sphére réelle de I’économie. Plus précisément, elles corrigent I’asymétrie de
Iinformation entre les investisseurs et les emprunteurs et elles orientent I’épargne vers les
investissements. Ces fonctions facilitent et contribuent a la croissance de I’économie. Les liens
entre banques via les marchés interbancaires et les systemes de paiement sont essentiels au
fonctionnement des marchés de capitaux.

La perte de confiance dans une institution financiére de premier plan au cours d’une crise
financiere peut aboutir par un effet de boule de neige a une perte de confiance dans I’ensemble du
marché parce que I’incapacité d’une banque a faire face a ses obligations peut rendre insolvables
d’autres banques, par ailleurs saines. Les risques deviennent dés lors systémiques, mettant ainsi
en danger I’ensemble du secteur bancaire. Si le secteur financier ne marche pas bien, c’est toute
I’économie de marché qui fonctionne mal. C’est pour cette raison que les gouvernements
imposent une réglementation et une surveillance importantes pour assurer un fonctionnement
sans heurt du secteur financier. Lorsque les problemes surgissent, ils doivent agir rapidement
pour éviter les crises systémiques.

La crise actuelle résulte de défaillances de la réglementation du marché des capitaux et non
d’une défaillance du marché lui-méme ou de la concurrence.

La réglementation n’a pas permis de réaliser un équilibre correct entre risque et la recherche d’un
retour. L’effet de levier fondé sur des prix d’actifs irréalistes ont conduit a des problémes de
solvabilité pour les emprunteurs et en fin de compte pour les banques impliquées dans des
opérations de préts et de titrisation d’actifs. Les banques n’ont pas eu suffisamment de capitaux
pour couvrir les pertes qui en sont résultées, et certaines ont été confrontées a une crise aigue de
liquidité. Des mesures d’urgence ont du étre prises comportant des préts et garanties; des
injections de capitaux ; des fusions et des politiques monétaire et budgétaire de soutien.

La defaillance de la réglementation ayant abouti a la crise, c’est de la réglementation prudentielle
et d’autres mesures modifiant les incitations que vont venir les solutions et non pas de la
politique de la concurrence. Les autorités de la concurrence ont un réle a jouer en veillant a ce
que des stratégies de sortie de crise soient intégrées dans les plans de sauvetage de facon a
empécher ces derniers de porter durablement préjudice a la concurrence et d’entraver la reprise
de I’activite.
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Concurrence et stabilité peuvent coexister dans le secteur financier. En fait, des structures de
marché plus concurrentielles peuvent promouvoir la stabilité en réduisant le nombre des banques
qui sont « trop grosses pour faire faillite »

La concurrence comme la stabilité font partie des objectifs des pouvoirs publics dans le secteur
financier. La concurrence encourage la prestation de services financiers efficients et innovants,
tandis que la stabilité est essentielle a la confiance systémique dont dépend le secteur.

Ces deux objectifs sont-ils contradictoires ou peut-on les réaliser en méme temps? Si la
concurrence entre les banques augmente, est-ce que cela les affaiblit au point de mettre a mal la
confiance dans le systeme ? En fait, les éléments montrant une incompatibilité entre les deux
objectifs sont limités. Dans de nombreux pays, la concurrence dans ce secteur est oligopolistique,
de sorte qu’il est difficile d’imputer a un excés de concurrence I’instabilité qui a conduit a la crise
actuelle. En fait, au sens large, la structure oligopolistique a contribué a la crise ; elle a abouti a
ce que de nombreuses banques soient systémiquement importantes avec I’aléa moral que cela
comportait, ainsi que des garanties et une prise de risque excessive.

Tandis qu’une structure de marché moins oligopolistique devrait contribuer a la stabilité, une
meilleure réglementation prudentielle devrait également limiter la prise de risque excessive et
réduire davantage le risque d’instabilité.

La concurrence contribue a I’efficience du secteur financier et donne I’assurance que les plans
de sauvetage et de relance profitent aux consommateurs finaux.

Comme dans la plupart des secteurs de I’économie, les avantages d’une véritable concurrence
efficace dans le secteur financier résident dans les gains d’efficience, la fourniture de produits de
meilleure qualité aux consommateurs finaux, un surcroit d’innovation, une baisse des prix et une
amélioration de la compétitivité internationale. Une intensification de la concurrence permet en
outre a des banques efficientes d’entrer sur le marché et de s’y développer, aux dépens des
établissements inefficients.

Au niveau des réseaux bancaires, la concurrence entre banques s’accroit lorsque les clients
peuvent facilement changer de prestataires. Toutefois, un certain nombre d’études, notamment un
rapport récent de I’OFT britannique ‘et un rapport d’enquéte sur le secteur par la Direction
générale de la concurrence de I’'UE?, ont montré que les changements de prestataires a I’initiative
de la clientéle de particulier sont peu nombreux®.

Le déplacement potentiel des clients devrait contribuer a améliorer les conditions d’emprunt
faites aux clients et devrait amener les banques a adopter des processus plus efficients pour
maintenir leurs colts au minimum et pour obtenir plus de succés dans la concurrence pour les
consommateurs. Pour que ces avantages concurrentiels se répercutent sur I’ensemble du marché,

Comptes courants au Royaume-Uni : une étude de marché de I’OFT, Juillet 2006-Seulement 6% des
consommateurs ayant fait I’objet de cette étude avaient changé de fournisseur durant les 12 mois précédant

Rapport d’enquéte sur le secteur de la banque de détail : Document de travail du personnel de la
Commission accompagnant la Communication de la Commission — Enquéte par secteur menée en vertu de
I'article 17 du réglement (CE) n° 1/2003 sur la banque de détail (rapport final), janvier : ‘L’analyse de
I’enquéte tend & montrer qu’en moyenne annuelle et de fagcon générale, de 5.4 % a 6.6 % des détenteurs de
comptes de dép6t a vue de I’'UE changent de prestataire.

Voir  aussi Competition  and Regulation in Retail Banking, OCDE  (2006).
[http://www.oecd.org/dataoecd/44/18/39753683.pdf, en anglais].
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il faut définir et mettre en ceuvre un dispositif réglementaire et concurrentiel approprié dans le
secteur financier.

Une fois que ce dispositif sera en place, les pouvoirs publics devront s’assurer que les mesures de
court terme utilisées pour remettre a flot et restructurer le systéme financier (comme les mesures
de recapitalisation, les nationalisations, les fusions et les aides d’Etat) ne restreignent pas la
concurrence a long terme. lls pourront alors préserver la réalisation des deux objectifs
d’efficience et de stabilité.

Les interventions des pouvoirs publics dans la crise actuelle ont posé des problémes en matiére
de concurrence. Les autorités de concurrence doivent jouer un rdle dans I’élaboration et la mise
en ceuvre de stratégies de sortie de crise.

Pour combattre la crise actuelle, les pouvoirs publics ont procédé a des interventions a grande
échelle dans le systeme bancaire, interventions ayant des effets considérables sur la concurrence.
Parmi ces mesures, on retiendra I’incitation & des fusions de grandes institutions financieres, des
injections de liquidité, des rachats directs d’actifs, des injections de capitaux ainsi que la mise en
place de mécanismes de garantie pour couvrir les passifs des institutions financiéres. L’un des
principaux problemes pour I’avenir va étre de savoir comment les pouvoirs publics pourront
cesser d’apporter leurs aides a ces entreprises et revenir sur la fourniture extraordinaire de
liquidités, de garanties et la détention du capital par I’Etat, de fagon a faciliter le retour du secteur
a la normale. A I’instar des interventions initiales, la rétrocession par I’Etat de participations dans
des entreprises financieres au secteur privé et I’abrogation des garanties risquent fort de fausser la
concurrence. Il est donc essentiel de mettre au point des stratégies de sortie qui protégent et
favorisent la concurrence, aussi bien lors de la mise au point des interventions que lors de leur
annulation.

Les problémes de stratégies de sortie d’un point de vue de concurrence recouvrent le traitement
(a) des fusions de grandes institutions financiéres, (b) des obstacles a I’entrée sur les marchés de
capitaux, (c) de la vente de participations publiques et (d) de la cessation des aides publiques.

Parmi les problémes spécifiques de concurrence se posant dans le contexte des stratégies de
sortie, on retiendra :

e La facon dont les autorités de concurrence doivent considérer les grandes fusions dans le
secteur financier et dont les barriéres a I’entrée peuvent étre réduites pour encourager la
concurrence avec les grandes institutions issues des fusions

e La facon, en cas de prises de participation par les pouvoirs publics dans des banques qui
conférent une puissance commerciale importante, dont cette puissance commerciale doit étre
éliminée avant la dénationalisation de la banque

e La nature des incitations qui peuvent étre apportées pour encourager I’introduction de
capitaux privés prenant le relais des capitaux publics

(a) Comment considérer les grandes fusions impliquant des fonds publics
Les fusions de grandes institutions financieres vont souvent de pair avec I’apport de fonds publics
sous une forme ou une autre et peuvent étre encouragées par I’Etat. Cet apport de fonds peut

prendre la forme de garanties de prét, par exemple. Autre solution, lorsque les pouvoirs publics
montent de grandes opérations de fusion, ils peuvent acquérir un certain nombre d’actions de
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I’institution issue de la fusion dans le cadre de ce qu’on pourrait considérer comme une
nationalisation partielle. Ces ‘mégafusions’ peuvent facilement fausser la concurrence. Elles
peuvent concerner des institutions financieres dotées de solides bilans fusionnant avec des
institutions financiéres plus fragiles, par exemple, ce qui peut affecter I’équilibre concurrentiel,
notamment pour les petits intervenants qui restent sur le marché. La diminution de la concurrence
globale ira alors de pair avec une baisse des taux de rémunération des dépdts et une hausse des
taux des préts.

I n’y a pas de solution évidente pour compenser simultanément tous les effets anticoncurrentiels
potentiels de ces opérations en raison de I’organisation fortement oligopolistique du secteur
bancaire dans de nombreux pays. Une fusion qui entre dans le cadre du plan de sauvetage d’une
institution financiérement instable doit donc étre considérée comme une mesure d’urgence a
laquelle on ne recourt que lorsqu’il faut échapper a une situation d’insolvabilité et éviter de
précipiter une crise systémique plus générale. On peut néanmoins définir des stratégies de sortie
de telles fusions anticoncurrentielles parrainées d’une facon ou d’une autre par I’Etat. Ces
stratégies peuvent étre mises en ceuvre lorsque les choses reviennent ‘a la normale’. D’un point
de vue de concurrence, les nationalisations, qu’elles soient partielles ou intégrales, peuvent étre
préférables aux fusions purement privées, parce qu’il est généralement plus facile de revenir sur
une nationalisation ou de mettre un terme a d’autres formes de soutien public que de démanteler
un grand conglomérat. En outre, les nationalisations ne créent et ne renforcent pas autant la
puissance commerciale d’une institution que des fusions entre intéréts privés et apportent une
garantie de solvabilité plus claire. Néanmoins, les nationalisations partielles ou intégrales
risquent plus facilement de donner lieu a une emprise des pouvoirs publics sur les décisions
opérationnelles et peuvent peser sur les comptes de I’Etat. Au moment de la revente des
institutions nationalisées, on devrait envisager la possibilité d’améliorer la structure du marché
par exemple, en démembrant une institution avant sa vente ou en la vendant a un étranger plutot
qu’a un acquéreur national.

(b) Réduire les barriéres a I’entrée en réaction a une augmentation de la concentration du
secteur

Dés lors que des fusions anticoncurrentielles se sont déja produites (sous le parrainage ou non de
I’Etat), faciliter les nouvelles entrées sur le marché est toujours susceptible d’apporter un surcroit
de concurrence. On peut juger inéquitable la remise en cause de fusions qui ont déja été
consommées si le gouvernement les a approuvées avant de décider de les défaire. En
conséquence, encourager les entrées sur le marché a de meilleures chances de se faire en
réduisant les obstacles réglementaires. Les autorités de la concurrence auront donc toujours un
role de promotion a jouer en encourageant les gouvernements a abroger les réglements
inutilement anticoncurrentiels et a faciliter autant que possible et au moindre codt les entrées,
notamment sur les marchés sur lesquels des mégafusions ont été autorisées.

(c) Eliminer les situations de puissance commerciale excessive avant et durant la cession de
participations de I’Etat

Les investissements publics dans les banques commerciales qui sont destinés a étre temporaires
et largement passifs ne risquent guére d’apporter un quelconque avantage concurrentiel a une
entreprise par rapport a une autre. Toutefois, des effets anticoncurrentiels peuvent se produire, de
sorte que les participations publiques dans des établissements nationalisés doivent étre revendues
au secteur privé dans un délai raisonnable, transparent et prévisible de fagon a limiter la période
durant laquelle la nationalisation est susceptible de fausser la concurrence. Les éventuels
problémes structurels de concurrence qui se posent du fait d’une nationalisation doivent étre
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éliminés avant ou durant le processus de privatisation. En dehors de la réduction des obstacles
réglementaires a I’entrée, les mesures destinées a limiter la puissance commerciale d’une
institution peuvent consister en des incitations financiéres (soumises aux réegles relatives aux
aides d’Etat, le cas échéant, ou & d’autres mesures de contréle de la concurrence) a ceux qui
rachétent des participations publiques. En outre, les autorités de tutelle et les autorités de
concurrence doivent coopérer et discuter avec d’autres branches concernées des pouvoirs publics
des conditions de vente des participations publiques et des lignes directrices applicables aux
soumissionnaires potentiels.

(d) Sevrer les institutions financieres du soutien public

Pour protéger autant que faire se peut la concurrence, les pouvoirs publics doivent apporter aux
institutions financiéres des incitations & cesser de s’en remettre au soutien de I’Etat une fois que
I’économie commence a repartir. En d’autres termes, les mesures de sauvetage doivent étre
assorties de conditions amenant les institutions financiéres a privilégier les sources privées
d’investissement aux sources publiques lorsque les conditions économiques commenceront a
revenir a la normale. Par exemple, les pouvoirs publics peuvent faire en sorte qu’il devienne
inintéressant de recourir a des injections de capitaux publics en les soumettant a des conditions
comme une augmentation des dividendes ou des taux d’intérét. A un certain point, le recours a

des sources privées de capitaux propres va devenir plus souhaitable.

Le droit et la politique de la concurrence sont suffisamment souples pour faire face a la crise
financiere.

Les autorités de concurrence sont habituées a traiter les problémes de nombreux secteurs et a
appliquer la loi de fagon a prendre en compte les éventuelles caractéristiques particuliéres de
chacun d’entre eux ; les textes législatifs et réglementaires relatifs a la concurrence peuvent étre
interprétés avec suffisamment de souplesse pour tenir compte des spécificités du secteur
financier. L’adoption de normes différentes n’est pas nécessaire.

Les évaluations de la concurrence, qu’elles soient réalisées par les seules autorités de concurrence
ou en lien avec I’autorité de tutelle du secteur financier, demeurent essentielles pour les fusions,
les demandes d’aides d’Etat et nombre de mesures d’urgence que les pouvoirs publics sont
susceptibles de prendre. Les points de vue divergent cependant quant a savoir si I’introduction de
nouvelles procédures réglementaires permettrait de réaliser des évaluations de la concurrence
significatives dans le temps dont on dispose en période de crise. Les lignes directrices de I’'UE
permettent de gagner du temps et de rendre la vie plus prévisible pour les autorités de
concurrence, les autorités de tutelle et pour les institutions financiéres elles-mémes. Le principal
probléme consiste a convaincre le législateur ou le pouvoir exécutif que les autorités de
concurrence sont capables d’apporter des contributions positives en temps opportun dans les
périodes de crise et que le droit de la concurrence est suffisamment souple pour que I’on puisse
adapter sa portée, ses rythmes et ses cibles.

Les bonnes relations entre autorités de concurrence et autorités de tutelle financieres sont
essentielles.

Le désir tres fort de prévenir une future crise financiére d’ampleur comparable rend inévitable la
réforme et une intervention de la réglementation. Toutefois, la réglementation peut étre bonne ou
mauvaise et elle peut donner des incitations convenables ou avoir I’effet opposé. Une meilleure
réglementation du secteur financier aurait pu empécher la crise, mais une réglementation

N

excessive pourrait revenir a se priver des avantages de la concurrence. Les autorités de
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(9)

(10)

(11)

concurrence doivent donc engager un dialogue avec ceux qui sont en train d’élargir le champ
d’application de la réglementation afin de les aider a élaborer cette réglementation et de veiller a
ce qu’elle soit cohérente avec les objectifs d’une solide politique de la concurrence.

Méme durant les crises, les autorités de la concurrence doivent continuer d’agir de fagon
indépendante, en étudiant des questions comme la transparence ou les colits de changement de
comptes dans le domaine de la banque de réseau. Des transferts plus faciles et une meilleure
transparence pourraient accroitre la compétitivité des structures actuelles du marché et faciliter
de nouvelles entrés et I’expansion.

Certaines autorités nationales de la concurrence étudient de pres les questions de transparence et
de codts de changement de comptes sur le marché des capitaux ou encore le concept plus général
de performance économique tel qu’il s’applique dans ce secteur. Les clients doivent avoir la
capacité et la volonté de changer de banque afin d’induire et de stimuler la concurrence dans le
secteur de la banque de réseau et de faire revenir ce secteur a la normalité. Néanmoins, comme
on I’a vu la mobilité de la clientéle est réduite, et les relations entre la banque et son client
s’inscrivent généralement dans le long terme en raison de I’inertie de la clientele et du niveau
généralement élevé des colts de transfert de comptes. Le processus lui-méme ne va pas sans
difficultés pratiques.

Les codts de transfert de comptes continuent de représenter une source importante de puissance
commerciale dans la banque de réseau et d’avoir des répercussions sur la concurrence, en liant les
clients a leur banque. Les banques se livrent concurrence pour gagner de nouveaux clients, par
exemple en leur offrant des taux de rémunération des dépéts initialement plus élevés, mais qui
sont par la suite réduits une fois que les clients sont liés a la banque. Les solutions au probleme
de transfert de compte peuvent consister a faciliter le processus, a promouvoir I’éducation et la
culture financiéres des consommateurs sur les prix en améliorant la transparence, ou encore a
encourager I’adoption de codes d’autodiscipline prévoyant la simplification du processus. Bien
qu’il implique des codts et des problémes pratiques, le concept de portabilité du numéro de
compte mérite sans doute d’étre étudié plus avant®.

On ne sait pas si les autorités de concurrence doivent étre associées aux décisions quant aux
interventions futures des pouvoirs publics.

Les points de vue divergent quant a savoir si les autorités de concurrence doivent effectivement
étre associées aux discussions concernant les mesures d’intervention des pouvoirs publics. D’un
coté, il peut étre préférable qu’elles y participent lorsque des mesures d’urgence sont envisagées
et mises en ceuvre. D’un autre c6té, un tel role risque de compromettre I’indépendance et
I’objectivité des autorités de concurrence. Si elles ne siégent pas a la table des négociations, elles
devront faire preuve de flexibilité et de pragmatisme et marquer leur volonté d’accepter que le
droit et la politique de la concurrence ne priment pas nécessairement sur d’autres mesures plus
générales.

Les agences de notation jouent un réle important sur les marchés de capitaux, mais elles peuvent
présenter leurs propres problémes de concurrence.

Du c6té de I’investissement, les agences de notation reconnues sur le plan international jouent un
role dominant dans la notation des émissions de titres, comme les titres d’emprunt des entreprises

Ces problémes ont déja été examinés par I’OCDE. Voir Concurrence et réglementation dans la banque de
détail, OCDE (2006), note 3 ci-dessus.
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et les titres adossés a des actifs. Ces agences semblent se livrer a une intense concurrence pour
s’attirer la clientéle des émetteurs de titres, mais I’existence méme de cette concurrence peut
réduire la qualité des notations en favorisant un gonflement des notes de crédit. Un certain
nombre d’autorités de concurrence ont enquété sur certaines pratiques commerciales des agences
de notation, mais elles se sont surtout attachées a la question de savoir si la concurrence entre
agences fonctionnait ou non ou encore a celle de savoir si ces agences se livraient a des pratiques
anticoncurrentielles au lieu de se demander s’il n’y avait pas une éventuelle incohérence des
incitations.

Dans un passé récent, aux Etats-Unis, I’obligation faite aux agences de notation d’étre des
‘organismes de notation statistique reconnus au niveau national’ a introduit une barriere
importante a I’entrée de nouvelles agences sur le marché, bien qu’une modification de I’approche
réglementaire ait permis a un nombre plus important d’agences d’obtenir ce statut. Il peut
s’averer difficile de convaincre les investisseurs de demander des notations auprés d’agences plus
petites. Il est également difficile de convaincre les émetteurs de fournir des données a des
agences de notation qu’ils ne rémunérent pas eux-mémes, parce que ces émetteurs préférent
apparemment entretenir une relation de client avec les agences. La Securities and Exchange
Commission des Etats-Unis et I’'UE ont toutes les deux formulé des propositions tendant a
améliorer la concurrence et a encourager I’entrée de nouvelles agences sur le marché. Leur
succes a cependant été limité. Il faudra peut-étre renforcer la réglementation pour assurer une
concurrence plus effective. Méme si les agences de notation se conforment aux régles de
I’Organisation internationale des Commissions de Valeurs, elles ne sont pas pour autant soumises
au contréle d’une quelconque autorité supranationale.

Questions de concurrence et économie réelle

(12)

(13)

Le dispositif temporaire de crise s’agissant de I’économie réelle.

Certains gouvernements ont étendu les aides financiéres au secteur réel. Ceci peut étre important
pour permettre aux petites entreprises d’obtenir du crédit. Lorsque nécessaire, les gouvernements
devraient fournir cette aide rapidement et avec un minimum de bureaucratie mais avec une clause
d’extinction non équivoque. Le premier volet du dispositif temporaire mis en place dans I’UE par
exemple a donc consisté a porter le niveau maximum de I’aide a une quelconque entreprise de
200 000 EUR a 500 000 EUR, pour une durée de deux ans jusqu’a la fin de 2010, tout en
maintenant une évaluation au regard de la concurrence des effets de I’octroi de I’aide d’Etat
demandée. Le second volet du train de mesure de I’'UE consiste a étendre les aides permises au
titre de préts et de garanties a toutes les entreprises pour la méme durée de deux ans.

La justification des plans de sauvetage dans la sphere réelle de I’économie est plus limitée que
dans le secteur financier. Une grande attention doit étre accordée aux demandes de renflouement
de la part d’entreprises déja en difficulté. Soutenir des entreprises improductives porte préjudice
a la croissance a long terme.

La question du risque systémique qui justifie les interventions sur les marchés de capitaux ne
concerne pas le secteur réel. Si une entreprise du secteur réel fait faillite, ses concurrents
récupérent ses parts de marché et le secteur continue de fonctionner, méme si ¢’est moyennant un
ajustement. Toutefois, méme s’il y a moins de raisons d’intervenir, le risque de pertes d’emploi et
de fermetures d’usines pousse les pouvoirs publics a agir.

Certaines autorités de la concurrence ont exprimé des doutes quant au subventionnement de
branches d’activités ou d’entités non financiéres. Subventionner des entreprises en difficulté
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(14)

comporte le risque significatif de prolonger I’existence d’entreprises inefficientes et de pratiques
commerciales improductives. Cela limite la croissance économique a long terme et ralentit la
reprise apres la crise. Les pouvoirs publics doivent protéger les gens en créant de nouveaux
emplois et non pas des emplois qui n’existent que tant qu’il y a I’argent des contribuables pour
les soutenir. Des éléments empiriques indiquent que, dans I’ensemble, les entreprises
inefficientes sortiront du marché avec a la clé des pertes substantielles d’emploi, mais que de
nouvelles entreprises peuvent entrer sur le marché et y créer rapidement de nouveaux postes de
travail, aboutissant a un solde positif en termes d’emploi et a des effets positifs pour I’économie
réelle.

En regle générale, les gouvernements devraient étre prudents s’agissant du renflouement
d’entreprises non financiéres qui étaient déja en difficulté avant la crise. Si des sociétés sous
performantes, inefficaces et mal gérées sont renflouées simplement en raison de la crise, et parce
que ce sont de gros employeurs, le message envoyé a I’industrie sera alors « devenez trop gros
pour faire faillite » et ne vous préoccupez pas d’étre efficients. Il peut cependant y avoir des
situations ou une approche au cas par cas se justifie s’agissant de I’octroi d’une assistance
quelconque, a la lumiere d’une analyse des conséquences systémiques et pour I’ensemble de
I’économie qui résulteraient de la faillite d’une société en particulier.

Les champions nationaux faussent la concurrence.

La création et la promotion de champions nationaux faussent la concurrence. Les partisans des
champions nationaux y voient un certain nombre d’avantages, notamment I’amélioration de la
présence nationale sur les marchés mondiaux, la préservation d’emplois dans les grandes
entreprises qui peuvent étre considérées comme trop grosses pour faire faillite, capables de tirer
parti d’économies d’échelle face a d’autres entreprises multinationales et, dans le secteur de
I’énergie, par exemple, des entreprises suffisamment grandes pour garantir la sécurité des
approvisionnements en période de crise. Parmi leurs inconvénients, on retiendra le fait que c’est
I’Etat qui décide des entreprises qui doivent réussir ou non, et I’utilisation de fait de I’argent des
contribuables pour fausser la concurrence, distorsion payée en partie par les imp6ts prélevés sur
leurs concurrents. En outre, les champions nationaux occupent trés souvent une position
dominante sur le marché intérieur, ce qui accroit la probabilité d’une distorsion de la concurrence
par les politiques de promotion de champions nationaux.

La concurrence est clé pour la reprise

(15)

Les reprises a I’issue des précédentes crises financiéres ont été retardées lorsque I’application
du droit de la concurrence a été assouplie.

A mesure que les gouvernements ont pris la pleine mesure de la crise financiére et de son impact
sur I’économie réelle, ils ont mis en ceuvre d’importants paquets budgétaires pour stimuler la
demande et pris un certain nombre de mesures sectorielles pour empécher I’effondrement
d’entreprises et de secteurs importants. L’expérience passée montre que méme en présence de
véritables crises, c’est une erreur de compromettre la concurrence dans une recherche de la
reprise.

En Corée, deux legons importantes ressortent de la crise financiére de 1997. Premiérement, les
organismes publics ont eu tendance a négliger les effets bénéfiques que peut avoir la concurrence
sur les marchés en période de crise économique. Les autorités de concurrence doivent donc
affirmer avec plus de vigueur leur plaidoyer en faveur de la concurrence. Deuxiémement, il
convient de toujours rechercher les solutions les moins anticoncurrentielles aux problémes. Une
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répression active des ententes a été nécessaire durant les périodes d’austérité, tout comme
I’adoption d’une démarche de long terme pour surmonter la crise économique. Dans la crise
actuelle, I’économie coréenne souffre tout autant que les autres économies, mais le gouvernement
a annoncé son intention de renforcer son action en matiére d’application de la législation de la
concurrence.

Au Japon, les mesures prises par les autorités pour contrer les récessions des années 50 et
60 prévoyaient I’introduction d’ententes ‘de crise’ ou ‘de rationalisation’ qui permettaient aux
entreprises de coordonner leurs volumes de production et de service, de réduire leurs capacités,
voire de coordonner le niveau de leurs prix. Ces mesures ont eu de graves effets
anticoncurrentiels et ont été ultérieurement abrogées.

Aux Etats-Unis, I’application du droit & I’encontre des ententes s’est délitée lors de la Grande
Crise. L’une des mesures introduites par I’administration Roosevelt dans le cadre du New Deal a
été la National Industrial Recovery Act de 1933 (loi relative au redressement de I’industrie
nationale). Cette loi a réduit la concurrence par le biais d’exemption a la législation antitrust et a
relevé les salaires par le biais de dispositions relatives au droit du travail. La loi a été déclarée
inconstitutionnelle en 1935 mais les activités mises en ceuvre sous son égide ont été poursuivies
et ont encourues par la suite des actions au titre de la lutte contre les ententes. Un certain nombre
d’études ont conclu que ces mesures du New Deal comptaient parmi les facteurs importants ayant
contribué a la persistance et a la profondeur de la Grande Crise. Par exemple, Cole et Ohanian
ont conclu que «durant la période 1934-39, les mesures [du New Deal] avaient réduit la
consommation et I’investissement d’environ 14 % par rapport aux niveaux concurrentiels »°.

L’OCDE devrait s’appuyer sur les lecons des récessions antérieures et démontrer pourquoi une
approche de long terme et fondée sur le marché permet d’aller de I’avant, en ce qui concerne non
seulement les aides publiques, mais aussi le contréle des fusions et le travail général de
promotion de la concurrence. Les autorités de concurrence doivent pouvoir centrer leur action sur
la promotion de la concurrence par des interventions ciblées tout en restant conscientes de la
situation dans I’économie au sens plus large et des préoccupations stratégiques plus générales
auxquelles les pouvoirs publics doivent répondre.

Des priorités qui changent pour les autorités de concurrence

(16)

Les autorités de concurrence doivent ajuster leurs priorités pour améliorer leur pouvoir de
conviction et accorder plus d’attention aux ententes et aux fusions.

La question du plaidoyer en faveur de la concurrence revét actuellement une importance nouvelle
dans les discussions des autorités de concurrence avec d’autres composantes de I’administration
publique. Ce plaidoyer peut comporter des interventions portant sur I’aléa moral susceptible de
découler de la distribution d’aides, sur ce qui constitue ou non une défaillance du marché et sur
I’importance des considérations relatives a la concurrence dans les stratégies de désengagement
des pouvoirs publics.

La coopération internationale dans la formulation et la mise en ceuvre de la politique de la
concurrence, notamment en ce qui concerne I’argument de I’entreprise défaillante, est essentielle
pour assurer la cohérence dans les périodes difficiles, pour accélérer le processus d’application du
droit et pour apporter plus de clarté sur les opérations d’application du droit. Les autorités de

‘New Deal Policies and the Persistence of the Great Depression: A General Equilibrium Analysis’ Harold
L. Cole et Lee E. Ohanian.
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(17)

(18)

concurrence devront réfléchir soigneusement aux cas sur lesquels elles entendent se pencher et a
la facon dont elles appliquent leurs lois et leur politique.

Des €eléments empiriques montrent qu’une chute soudaine de la demande induit une tendance a
des fusions et a la formation d’ententes pour ‘stabiliser les marchés’. Les autorités de
concurrence doivent alors, dit-on, étre plus flexibles dans le climat actuel. Cependant il n’y a pas
de raison concevable d’assouplir les normes d’application du droit et que réagir ainsi ou faire
qguoi que ce soit d’autre que maintenir les objectifs et les normes existants en matiére
d’application du droit de la concurrence mettrait en danger les performances économiques
nationales dans I’avenir.

Il est essentiel que les autorités de concurrence s’efforcent de peser sur le dispositif de
réglementation du contrble des fusions pour éviter la répétition du type de crise que nous
connaissons. L’approche doit étre coordonnée avec les régulateurs. Un point clé a discuter est
comment prévenir I’émergence d’institutions « trop grosses pour faire faillite ».

La crise aboutira a une augmentation du nombre de fusions et & I’invocation plus fréquente de
I’argument de [I’entreprise défaillante. Il y aura vraisemblablement plus de fusions
internationales qui ont parfois des conséquences différentes.

Les opérations de fusion devraient se multiplier une fois que les marchés de capitaux
fonctionneront de nouveau. Une augmentation des fusions découlant de la perte de parts de
marché ou de solvabilité d’entreprises qu’elles soient inefficientes ou victimes collatérales de la
crise, accroitra la nécessité d’un contrble des fusions. On assistera aussi sans doute a I’invocation
plus fréquente de I’argument de défense de I’entreprise défaillante (selon cet argument, dans la
mesure ou I’une des entreprises est défaillante et est appelée a quitter le marché de toute facon, la
fusion n’est pas anticoncurrentielle). Les choses seraient plus prévisibles pour les autorités elles-
mémes, pour les entreprises et pour leurs conseillers si toutes les autorités de concurrence
utilisaient les mémes normes pour décider de ce qui constitue une ‘entreprise défaillante’.

Le désinvestissement, I’'une des mesures correctrices généralement les plus prisées par les
autorités de concurrence pour éliminer ou minimiser les problémes de concurrence résultant des
fusions, risque de devenir plus difficile que par le passé en raison de la diminution du nombre
d’acheteurs potentiels des actifs a céder. Si des mesures correctrices structurelles n’étaient plus
possibles, les autorités de concurrence pourraient recourir plus fréquemment a des mesures
comportementales.

Les fusions internationales ayant des répercussions transnationales risquent aussi de se multiplier.
Aligner la facon dont les autorités de concurrence analysent I’argument de I’entreprise défaillante
pourrait accroitre I’efficience en matiére d’évaluation des fusions internationales.

Les autorités de concurrence devront s’adapter aux conditions nouvelles sans modifier leurs
normes.

L augmentation probable du nombre de décisions urgentes, y compris celles qui demandent
d’étre prises en compte et analysées dans un délai d’une semaine, voire d’un week-end,
nécessiteront une flexibilité dans les procédures et la capacité de procéder a des évaluations
rapides mais diligentes des fusions ou de pratiques. Les autorités de concurrence devront agir
rapidement, sans abaisser leurs normes d’application du droit et sans renoncer a des principes
économiques sains et généralement acceptés.
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On verra se multiplier les cas dans lesquels les entreprises affectées par la fusion ou la pratique
sont plus fragiles ou plus sensibles a des pratiques abusives que ce n’était le cas lorsque
I’économie était en expansion. Il est donc probable qu’il y aura plus de cas dans lesquelles des
mesures intérimaires seront sollicitées ou s’imposeront. Cela supposera une flexibilité des
procédures et les autorités devront procéder a des évaluations rapides pour savoir si la fusion ou
une pratique particuliére pose des problémes de concurrence.

Les principes et les objectifs de I’application du droit de la concurrence ne doivent donc pas
changer, mais I’analyse doit étre réaliste quant aux conditions régnant sur le marché. En d’autres
termes, il convient de poursuivre la transition d’une analyse fondée sur la forme a une analyse au
cas par cas tenant tres fortement compte du contexte et des pratiques et comportements effectifs.
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BACKGROUND NOTE*

1. Introduction

1. The financial crisis that started in the summer of 2007 is shaking the world’s economic system. It
started in the financial sector, but is now having an important impact on the real economy. Even more
importantly, the crisis is unfolding in an unexpected way. Academics and policymakers around the world
are faced with the questions of what generated the crisis and what can be done to stop it or at least
minimize its potentially devastating effects.

2. The financial sector has long been recognized as being special. Banks perform various roles in
the economy and are critical to both the financial system and the real economy. In particular, they improve
the problem of asymmetric information between investors and borrowers thus channelling savings into
investments; they provide risk sharing by intertemporal smoothing of undiversifiable risk as well as
insurance to depositors against unexpected consumption shocks; they contribute to the growth of the
economy; and, finally, they perform an important role in corporate governance. Banks raise a large fraction
of their funds through demandable deposits and invest in long term assets. The maturity mismatch between
their assets and liabilities and their interlinkages through the interbank markets and the payments system,
however, exposes financial institutions to the risk of instability and systemic crises. Furthermore, the great
reliance on leverage and the proprietary information that banks possess on their borrowers may induce
them to take excessive risks.

3. For these reasons, competition has been traditionally seen with suspicion in the financial sector,
and for a long time, the sector has been subject to tight regulation and to limitations in the application of
competition rules. In the last two decades, the trend has somewhat been reversed and competition policy
has been applied much more effectively in the financial sector. The current extensive systemic crisis,
however, reopens the question of what is the role of competition policy in this sector. The main issues are
whether competition is desirable at all in times of systemic crises, and how to limit potential negative
effects in the medium and long term. Providing answers to these questions is extremely difficult. The
unexpected unfolding of the current crisis, in particular in the financial sector, is casting doubts on the
relevance and applicability of standard economic tools.

4. This paper discusses the role of competition policy in times of systemic financial crises. The
main focus is on the financial sector, but the applicability of competition policy to the real sector will also
be briefly discussed. Section 2 sets the principles for the discussion. It first explains the special economic
features of financial intermediaries in terms of vulnerability to runs, excessive risk taking, systemic crises
and safety net arrangements (Section 2.1). Then it reviews the main features of the competitive mechanism
specific to the financial sector (Section 2.2.), as well as the potential trade-off between competition and

! This paper was prepared for the Secretariat by Elena Carletti (European University Institute - Email:

Elena.carletti@eui.eu) who acknoledges the contribution of Franklin Allen and Claudio Calcagno for very
useful comments.
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stability (Section 2.3). After doing this, the paper discusses in Section 3 the role of competition policy in
financial rescue and restructuring, highlighting the question as to whether the presumption that stability
considerations should override competition concerns is warranted. Section 4 moves to the implications for
the real economy. The main insight is that, despite the exceptionality of the current crisis, it is important to
keep in mind the potential negative long term effects deriving from a loose application of competition
policy. Finally, Section 5 discusses the importance of adapting the rules of competition policy to situations
of systemic crises going forward. In particular, it stresses the need of a deeper understanding of the
relationship between competition and stability in the financial sector as well as the importance of better
cooperation and coordination among competition authorities and regulators.

2. Principles: Financial sector conditions and competition policy

5. Before answering the question of how competition policy should treat financial markets, it is
important to consider features of financial markets that may justify different treatment compared to other
sectors.

2.1 Special economic features of financial markets

6. It is well known that banks are special because of their vulnerability to instability and because of
the non-negligible share of wealth that investors hold in bank deposits.? Instability can originate from:

e The liability side, which is vulnerable to runs and systemic crises; or

e The asset side of banks, specifically the excessive risk that they can take in their investment
decisions because of high leverage and opaque assets. This is particularly the case when deposits
are insured or banks are believed to be protected and not allowed to fail, because the interest rates
on banks’ liabilities are then insensitive to risk exposure.

7. The potential instability of the banking system and the need for consumer protection are the
fundamental rationales behind the introduction and development of bank regulation. This origin of bank
regulation is important also from the perspective of competition authorities. It suggests that an important
objectivg of regulation that promotes systemic stability and avoids bank runs is the protection of consumer
welfare.

211 Runs
8. Two main types of bank run exist:
e Panic runs; and
e Fundamental runs.
9. Panics emerge when depositors lose confidence in their bank and start withdrawing their funds

independently of their consumption needs. If depositors believe that a panic will not occur, only the
consumers in need of early consumption withdraw their funds and their demands are satisfied. In contrast,

See, for example, the reviews in Carletti (2008) and Carletti and Hartmann (2002).

One has, however, to distinguish between consumer protection and consumer welfare for competition
policy.
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if depositors believe a crisis will occur, all of them rush to avoid being last in the line and not receiving
anything. In this sense, panic runs are random events linked to self-fulfilling prophecies.*

10. Fundamental runs are instead linked to poor bank performance. For example, when banks’
returns are low as in a recession, depositors anticipate banks’ financial difficulties and withdraw their
funds early. Given that banks’ liabilities are fixed, banks may be unable to remain solvent. Thus,
fundamental runs are a response to unfolding economic circumstances. As such they can be efficient as
they force the early liquidation of worthless assets.”

11. In reality panic and fundamental runs are interlinked. The information about the true value of
bank assets is typically not easily available to all depositors. The so-called “uninformed” depositors may
not be able to infer a bank's future performance correctly and erroneously lose confidence in it. When this
occurs, a bank illiquidity problem may generate into insolvency and an inefficient run may occur.®
Moreover, runs can be generated not only by retail depositors, but also —and more importantly given the
interlinkages among banks in modern financial systems— by wholesale depositors and other banks through
payment systems and the interbank markets. The freezing of the money and interbank markets in 2007 —
2009 show the great risk of instability affecting the banking system and the need for preserving confidence
among retail and institutional investors as well as among financial institutions.

212 Moral hazard and excessive risk taking

12. A second source of instability for individual banks relates to the problem of moral hazard and
excessive risk taking on the asset side. As is well known from agency theory, in a principal-agency
relationship the objectives of the parties are not perfectly aligned so that the agent does not always act in
the best interests of the principal. The problem can be mitigated by designing appropriate incentive
schemes for the agent or by controlling his actions through costly monitoring. In general though, the
divergence of interests will not be completely resolved. In corporate finance, and thus also in banking,
there is a misalignment in the objectives of debtholders and firm managers as the attitude of the two parties
toward risks diverges. Whereas debtholders bear the downside risk, the manager pursuing shareholders'
interests benefit from upside potential. Thus, the manager has strong incentives to engage in activities that
have very high payoffs but very low success probabilities.’

13. While this agency problem is present in all leveraged firms, two features of the banking system
make it more severe among banks. First, the opacity and the long maturity of banks' assets make it easier to
cover any misallocation of resources, at least in the short run. Second, the wide dispersion of bank debt
among small, uninformed (and often fully insured) investors prevents any effective discipline on banks
from the side of depositors.® Thus, because banks can behave less prudently without being easily detected
or paying additional funding costs, they have stronger incentives to take risk than firms in other industries.
Examples of fraud and excessive risk are numerous in the history of financial systems as the current crisis
has also shown.’

See the seminal paper on panic run by Diamond and Dybvig (1983).

s See Gorton (1988), Jacklin and Bhattacharya (1988) and Allen and Gale (1998).
6 The relation between panic and information-based runs is formally analyzed in Chari and Jagannathan
(1988).

See, for example, the seminal paper by Jensen and Meckling (1976).

See for example Flannery and Nikolova (2004) for a review on the effectiveness of market discipline on
banks.

o See, for example, the evidence found in Boyd and Gertler (1993) and Edwards and Mishkin (1995).
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2.1.3 Contagion

14. Whether the failure of individual banks comes from runs or excessive risk-taking, the main worry
both in the academic literature and in the policy arena is the risk of contagion. This is the risk that the
failure of one bank, or even only the release of bad news about its solvency, leads to the failure of
numerous other financial institutions because of the linkages between banks through both the payment
systems and the interbank market. The literature focuses on two different mechanisms of contagion:

e Contagion originating from direct linkages between banks in the interbank markets or payment
systems; and

e Contagion originating from the indirect balance-sheet linkages between banks originating from
the interdependency of their portfolios.

15. The risk of the former type of contagion is lower when banks are better and more equally
connected with each other since the proportion of the losses in one bank's portfolio is transferred to more
banks through interbank agreements.’® The drawback is that this weakens the incentives to close inefficient
banks, particularly those that are systemically important, thus generating moral hazard.

16. A second source of contagion stems from the indirect balance-sheet linkages between banks
originating from the interdependency of their portfolios. When a bank is forced to reallocate its portfolios
or sell some assets in response to a shock, the portfolios of all other banks are affected. This can potentially
generate a systemic crisis through, for example, changes in asset prices.'* The price at which assets are sold
on a market depends, among other things, on the quantity of assets on sale, in particular when markets have
limited liquidity."® The larger the quantity of assets on sale, the lower the selling price of these assets will
be. In other words, asset prices are low in states where banks and intermediaries need liquidity. This
worsens the problem as the low prices may force banks to sell additional assets, which in turn lowers prices
even further. Moreover, when banks are required to value their assets -or at least part of them- at the
current market prices, as is the case under the mark-to-market accounting rules, the low prices prevailing in
the market also negatively affect the balance sheets of those banks that are not selling assets. These banks
may in turn be forced to sell assets even though they would not do it if they were not required to evaluate
their assets at the current market prices. This channel of contagion seems to have played an important role
in the current financial crises and has led to an important policy debate on the desirability of mark-to-
market accounting at times when markets do not work properly.

2.1.4 Safety net arrangements and other forms of rescues

17. Systemic risk and consumer protection are the main rationales for the introduction of safety net
arrangements in the form of deposit insurance and lender of last resort. Deposit insurance can prevent
panic runs, if all deposits are insured, * because depositors are certain to be repaid, but it fails to prevent
panics generated in the interbank market or through the payment systems. In a strict sense, the lender of

10 See for example Allen and Gale (2000), Freixas et al. (2000) and also Brusco and Castiglionesi (2007).

u See Lagunoff and Schreft (2001) and Cifuentes et al. (2005).

12 This is known in the academic literature with the term “cash in the market pricing“. See for example Allen

and Gale (2004) and Allen and Carletti (2006).

On the role of mark-to-market accounting as potential source of contagion see Allen and Carletti (2008a)
and (2008b).

In practice, with most deposit insurance schemes not all deposits are usually insured so deposit insurance
may fail to prevent runs.

13

14
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last resort relates to the provision of liquidity by the central bank to individual banks in distress. Although
there is a long-standing debate in the academic literature as well as in policy making about the optimal
form and the precise role of the lender of last resort, there seems to be a general consensus that —at least in
normal market conditions— this instrument should not be used to deal with individual bank insolvencies.
According to the "classic" view, central banks should lend freely at a penalty rate and against good
collateral.™® This should guarantee that the lender of last resort is only used for illiquid banks and in
emergency circumstances. In practice, however, it is difficult, even for central banks, to distinguish
illiquidity from insolvency. Banks in need of emergency assistance are under a suspicion of insolvency
since they could otherwise raise funds from the market. In theory, as long as markets are sufficient to deal
with systemic liquidity crises, there should be no need for central bank's loans to individual banks.
However, the interbank market may stop working properly, as the recent crisis has shown, and then help to
individual banks may become necessary.

18. Some have argued that even if illiquidity is inextricably connected with the likelihood of
insolvency, there is still a role for central bank intervention.” Specifically, central banks should extend the
discount window facility to the individual banks whose distress may propagate to the entire system.
Whenever the social cost of a bank failure is larger than its private cost, the central bank should enlarge
discount window loans to individual banks. This should not imply a systematic and indiscriminate rescue
of all banks. As it reduces the private cost of risk taking, the lender of last resort, as any insurance scheme,
induces banks to take greater risk. Thus, it is crucial that central banks help only the banks having a
systemic impact. These are more likely to be large-size banks and banks occupying key positions in the
payment system or interbank market. In this sense the lender of last resort policy is likely to generate
disparities between small and large banks with negative competitive consequences for the former.

19. It is important to note that — as will be discussed extensively below — there are other forms of
crisis management besides central bank intervention. In particular, bank distress can be dealt with by the
injection of public funds by the government — the so-called taxpayer money solution — or with the injection
of private money by banks or other market participants — the so-called private money solution. Irrespective
of the form of intervention, a rescue always entails moral hazard problems thus calling for further
regulatory measures in the form, for example, of minimum capital requirements.

20. Moreover, the form of public or private intervention is important for competition policy. Direct
subsidies or bailouts of financial institutions fall into the category of state aid and have a direct impact on
the application of competition policy to the banking sector. By contrast, the private solution may fall into
the merger category if it leads to the acquisition of control of the distressed institution. These categories
can of course be connected, in that for example a merger can often be accompanied by the injection of
public money. This also implies a need to coordinate “traditional” competition policy, e.g. merger control,
abuses of dominance, and cartel agreements, with state aid.

2.2 Competition in financial sector®®

21. For a long time competition policy has been applied cautiously in the banking sector. In the US,
for example, the de facto antitrust exemption for banking was strongly eroded by Supreme Court decisions

B See Bagehot (1873).
16 See, for example, Allen and Carletti (2008c).
o See for example Goodhart (1987).

18 See Carletti (2008) for a more extensive review of competition in banking.
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in 1963 and 1964;" yet today financial institutions are still treated somewhat differently from firms in
other sectors. In Europe, the Commission did not apply the old Articles 85 and 86 of the Rome Treaty to
the financial sector until the Zuechner case in the early 1980s.° Banking was seen till then as a special
sector, where business was heavily influenced by the monetary and financial policies of member state
authorities, in particular central banks and supervisors, rather than by market forces.

22. Before the liberalization process the balance between the benefits of competition (in terms of
efficiency, quality provision, innovation and international competitiveness) and the potential increase in
instability was far from being optimal. Regulation was tight and central banks were in many instances too
complacent with collusive agreements among banks, sometimes even fostering them. Tight regulation
entails high costs. For example, caps on interest rates induce overinvestment in services, excess entry, and
favours regulatory capture. The situation has changed substantially in the last decades and currently the
general rules of competition policy apply to the banking sector, although some exceptions due to the
specificity of the sector remain in a few institutional frameworks.

23. Analyzing competition in the banking sector is quite complex. On the one hand, the general
argument in favor of competition in terms of cost minimization and allocative efficiency applies to the
banking industry. On the other hand, however, as in numerous other markets, the standard competitive
paradigm may not work fully because of features like:

e Asymmetric information in corporate relationships;
e  Switching costs; and
e Networks in retail banking.”*

24. The main consequence is that competition may not always promote efficiency in financial
markets. These features will be considered in turn.

221 Asymmetric information

25. One of the main roles of banks is to screen and monitor investment projects. This creates
important informational asymmetries among banks and potential borrowers and among banks themselves.
Competition affects these informational asymmetries, thus changing also the pool of borrowers banks lend
to. For example, when borrowers differ in terms of quality, competition in the credit markets may worsen
the “winner’s curse” problem because higher loan rates tend to worsen the quality of firms accepting the
loan and thus to reduce borrower quality. Increasing the loan rate above that of the competitor has two
opposite effects on the profit of the deviating bank. On the one hand, it increases its profit through the
usual price effect. On the other hand, it worsens the quality of firms accepting the loan, thus reducing its
profit. A firm will indeed accept the least favourable loan rate only after being rejected by all other banks
setting more favourable rates; but this implies that the firm accepting a loan from a bank offering a higher
loan rate has a low credit-worthiness on average.? This creates endogenous barriers to entry and leads to

19 The decisions concerned the cases United States v. Philadelphia National Bank and United States v.

Lexington (Bianco, Ghezzi and Magnani, 1998).

2 European Court of Justice, 14-7-1981, C 172/80, Gerhard Ziichner c. Bayerische Vereinsbank AG.
2 See the reviews in Carletti (2008) and Carletti and Vives (2008).
2 Broecker (1990).
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an oligopolistic structure of the sector, and it may explain why the market for small and medium-sized
firms remains local.?

26. Credit ratings may help to resolve asymmetric information problems. They play a key role in
consumer lending, SME lending, corporate debt issues and asset-backed securities. In many countries,
limited credit rating information is available for consumers and SMEs. One result is that banks and other
lenders face a problem of adverse selection. Consumers and SMEs who leave their home bank to look for
credit elsewhere may have been first refused credit by their home bank, which has the most detailed
information on the client’s credit worthiness. Other banks will therefore be wary of new customers and will
reasonably impose a credit premium for such customers.?* Ensuring that fine-grained credit rating
information on consumers and SMEs is broadly available would help to overcome this asymmetric
information problem and increase banks willingness to compete for customers of other banks.®

217. For securities ratings, such as corporate debt and asset-backed securities, internationally
recognized credit rating agencies play a lead role. Competition authorities have investigated selected
business practices of credit rating agencies.?® Competition between credit rating agencies often does not
operate in the interest of providing unbiased, accurate ratings. While credit rating agencies may compete
vigorously with each other for the business of securities issuers, this competition may lower the quality of
ratings from the investor’s perspective, by serving as competition to lower standards and creating a
financial bias in favour of over-high ratings. In the recent past, the U.S. requirement that credit rating
agencies be “nationally recognized statistical rating organization” created a significant barrier to entry for
new credit rating agencies in the U.S..”” Since a change in regulatory approach in September 2007, more
credit rating agencies have been able to achieve the NRSRO status in the U.S., including at least three who
accept payment only from investors. However, convincing investors to seek ratings from smaller firms can
be a challenge. Similarly, it can be difficult to convince issuers to provide data to credit rating agencies that
are not paid by the issuer, as issuers reportedly prefer to have a client relationship with credit rating
agencies. The U.S. SEC has made the pro-competitive proposal to eliminate many regulations that mandate
the use of ratings by an approved agency, believing that more care in using ratings would encourage better
results from competition between agencies. Similarly, the European Commission has put forward some
proposals, but these may not be sufficient to encourage new entry and may actively harm new entry by
banning unsolicited ratings and potentially placing a high pre-requisite on registration of credit rating
agencies like that recently removed by the U.S. SEC.? Recent proposals place high and perhaps excessive
reliance on mandating firewalls.?®

2 Dell’ Ariccia (2001).

2 See the seminar paper by Akerlof (1970) or, more related to the financial markets, Sharpe (1990).

» See Degryse and Ongena (2007).

» In 2008, the U.S. Department of Justice opened an investigation into certain business practices of Moody’s,

following complaints that the company pursued an unjustified automatic downgrading strategy for
securities issues in which the issuer did not retain Moody’s and S&P as paid raters.

z The U.S. Department of Justice Antitrust Division stated in a March 1998 letter to the U.S. Securities and
Exchange Commission “The Department opposes...a “recognition” requirement, as currently formulated.
According to this requirement, a rating organization would have to be recognized as an issuer of credible
and reliable ratings by the predominant users of securities ratings in the U.S. in order to receive NRSRO
status. The adoption of such a criterion is likely to create a nearly insurmountable barrier to de novo entry
into the market for NRSRO services. For this reason, the recognition requirement is likely to be
anticompetitive and could lead to higher prices for securities ratings than would otherwise occur.”

2 Commissioner McCreevy (Credit Rating Agencies Press release, 12 November 2008) states, in discussing a

new legislative initiative of the European Commission, that “Unsolicited ratings will be curtailed: A CRA
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28. Many investors, or at times regulations, require two ratings by NRSROs in order to hold a
security in their portfolio. To the extent that such conventions remain in place, regulators should consider
how to ensure that at least one of these ratings comes from a source unbiased by issuer payments. One
possibility would be a positive requirement that investors should be required to obtain at least one rating
from a credit rating agency that receives no reimbursement from the issuers.*® Such a requirement would
help to ensure that competition would promote accurate ratings, produced in the primary interest of
investors. This proposal could reduce the conflicts of interest that dominate in an issuer-pays environment.
To ensure that independent rating agencies would have sufficient information to have a basis for making
ratings, Coffee (2008) has suggested that equality of access to information should exist for all agencies,
whether hired by the issuer or not, with appropriate confidentiality protections.

2.2.2 Switching costs

29. Customer mobility and choice is essential to stimulate competition in retail banking. However,
the degree of customer mobility is low and the longevity of customer-bank relationships is long.** One
reason that may explain limited switching of current accounts is that both the financial and non-financial
costs of switching are significant. In moving from one bank to another, consumers incur costs associated
with the physical change of accounts, transfers of bill payments or lack of information. Also contractual
and psychological costs may important.

30. Switching costs represent therefore an important source of market power in retail banking. The
competitive effects of switching costs are twofold. On the one hand, they lead to the exercise of market
power once banks have established a customer base which remains locked in. On the other hand, they
induce fierce competition to enlarge the customer base. In this sense there is a strong element of
competition for the market. Thus, switching costs may lead banks to offer high deposit rates initially to

[Credit Rating Agency] will not be able to issue such ratings if it does not have sufficient good quality
information to do so.” While unsolicited ratings have at times been used in an anti-competitive manner by
incumbent rating agencies, restricting unsolicited ratings may have unintended and undesirable
consequences. Issuing unsolicited ratings may be the only way for new entrants to progress and grow.
Unsolicited ratings would not be used for anti-competitive purposes by ratings agencies that receive no
reimbursement from issuers, and, arguably, it is precisely these sorts of rating agencies whose growth
regulation should foster. Regulations that provide a wide ban on unsolicited ratings risk enhancing the
dominance of the issuer-pays model, with all of its inherent conflicts of interest, and maintaining the high
level of concentration that restricts beneficial competition. Even if unsolicited rating are allowed, issuers
may prefer not to provide information to independent credit rating agencies who are more likely to give
lower ratings than a rating agency reimbursed by the issuer. Coffee (2008) suggests that a major barrier to
competition would be resolved with a regulatory guarantee of equal access to proprietary data for any
NRSRO, with an obligation that the receiver of data maintains its confidentiality.

2 The proposals to ban involvement of analysts who establish a rating for a security in the creation of that

product or the sale of that product is attractive on its surface. But there is little evidence that separation of
tasks will create incentives for analysts to be more rigorous in the rating of new and existing securities
issues, unless analysts are reimbursed in a way that does not reflect profitability of the ratings business.

% See Blundell-Wignall and Atkinson (2008).

3 For example, in a survey of approximately 2000 UK consumers conducted in 2007, only 5% actually

switched banks. This figure is significantly lower than for many other sectors (see
http://www.oecd.org/dataoecd/44/18/39753683.pdf.)
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attract customers and to reduce them subsequently, when consumers are locked in. This pattern seems
consistent with empirical observations and stylized facts. *

31. Policymakers can facilitate switching in a number of ways. First, they can help promoting greater
consumer education and financial literacy about financial alternatives for example by inducing more
information about prices and more transparency. Second, they can encourage the adoption of a self-
regulatory code between banks for the use of “switching packs”. These consist in arrangements that
simplify the administrative steps for switching and hence reduce costs. Third, policymakers may promote
the use of account number portability although this arrangement still raises a number of important concerns
related to the potential high costs of its installation, the lack of non-discriminatory access to the payment
system and the risk of losing the ability to identify banks through account numbers.

2.2.3 Networks

32. Finally, the presence of networks also affects the degree of competition as it introduces elements
of non-price competition in the interaction among banks. For example, the possibility for banks to share
Automatic Teller Machine networks can be used as a strategic variable to affect price competition on the
deposit market and deter potential entry.** Competition in networks is also related to competition in two-
sided markets. For example, in the context of credit cards, merchants can use card acceptance to increase
customer base and relax price competition. Given, however, that the system has to attract two sides of the
market, i.e., issuers and acquirers, merchants and consumers, changes in interchange fees and prices may
affect the equilibrium outcome in different ways.**

33. To sum up, competition in banking is inherently imperfect and many frictions and barriers to
entry may generate rents.®*® In retail banking switching costs for customers are very important; and
reputation and branch networks act as entry barriers. In corporate banking established lending relationships
and asymmetric information give financial institutional some market power vis-a-vis both firms and
investors.®® Electronic banking pushes in the direction of contestability, but it is also subject to exogenous
and endogenous switching costs.

2.3 Competition and stability

34. An important, and partly unresolved, question concerns the link between competition and
stability. Until the 1980’s, the prevailing view both in the academic literature and in the policy arena was
that competition worsens stability. In particular, intense competition was perceived to favour excessive risk
taking thus leading to a higher risk of individual bank failure, and regulation was believed to help mitigate
this perverse link. The idea was that, by reducing banks' charter values (or rents available to shareholders
and/or managers), greater competition increases the attractiveness of risky projects.*’

% See Degryse and Ongena (2007) for an extensive description of the importance of switching costs in

banking, and http://www.oecd.org/dataoecd/44/18/39753683.pdf for an outline of country experience with
switching packs and account number portability.

s See Matutes and Padilla (1994) and also Degryse (1996) for similar conclusions for postal or telephone

services.

3 Rochet and Tirole (2002).

® Degryse and Ongena (2008) provide evidence of those rents.

% See Degryse and Ongena (2008) for evidence of this market power in banking.

3 See, for example, the influential work by Keely (1990), and also Hellmann et al. (2000); Matutes and Vives

(2000), and Allen and Gale (2004).
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35. Recently, the view on a potential trade off between competition and stability has become more
balanced. Recent work shows that panic runs can occur independently of the degree of competition in the
market, although, by raising deposit rates, more competition may exacerbate the coordination problem
among depositors® and increase the probability of runs.*® Moreover, the negative relationship between
competition and stability need not be robust, once the choice of the risk of the investment projects is
analyzed more deeply. For example, when entrepreneurs —and not banks— choose the risk of the investment
project, greater competition in the loan market reduces entrepreneurs’ incentives to take risks, thus
implying safer portfolios for banks.* Finally, some empirical evidence finds that fewer regulatory
restrictions — lower barriers to bank entry and fewer restrictions on bank activities that foster competition —
lead to less banking fragility, suggesting that regulatory restrictions limiting competition are not beneficial
in terms of stability.*!

36. All in all it seems plausible to expect that, once a certain threshold is reached, an increase in the
level of competition will tend to increase risk-taking incentives and the probability of bank failure. This
tendency may be contained by reputational concerns, by the presence of private costs of failure for
managers or by regulation. In any case the question remains open as to what degree of market power
should be allowed in banking and whether competition policy should be modulated in banking given the
specificity of the sector. Also, it is important to clarify to what extent competition may have contributed to
the recent crisis through the creation of a bubble in housing prices and the massive extension of loans to
subprime borrowers, and more generally through the fierce search by banks for more profitable
opportunities such as structured products and securitization.

Issues for Discussion

e  How are financial markets distinct from other types of markets? In what ways might competition policy treat
financial institutions and products differently as a result of these differences?

e Does competition necessarily promote efficiency in financial markets? How should “efficiency” be
characterized in financial markets?

e  What failures of competition may have contributed to the crisis in the financial sector?

e  What has been the role of competition in credit rating services, and of barriers to entry into providing those

services?
3. The role of competition policy in financial sector rescue and restructuring
37. It emerges from the last section that the balance between competition and stability is delicate, and

the extent to which competition policy should be applied to the financial sector remains unclear. Although,
as already mentioned, the attitude towards competition in banking has changed dramatically in the last
decades, several features of the development and current design of competition policy are worth describing
in more depth, as they relate to specific exemptions due to stability concerns.

% See Matutes and Vives (1996).

% See Goldstein and Pauzner (2005).

40 See Boyd and De Nicol6 (2005) and also Caminal and Matutes (2002).
o Beck et al. (2004).
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3.1. Development of competition policy in the financial sector

38. In the US mergers in the financial sector are subject to review by the government, but the criteria
used are somewhat more lax than those used in other sectors. The safe haven thresholds for the Herfindahl
index below which a merger is not challenged are higher for banking than for other industries.*
Furthermore, mergers are analyzed and decided upon by the relevant regulator (OCC, FDIC or FED) with
the DOJ conducting a parallel review which may result in an appeal against the decision of the regulator.®
This arrangement created several problems in the past because of some disputes in a few cases between the
DOJ and the sector regulators in the 1990’s.

39. In Europe the design of competition policy in banking has also been substantially strengthened at
the national level and many exceptions have been removed over the last two decades. For example, in Italy
since December 2005 competition policy in banking is no longer enforced by the Bank of Italy but rather
by the competition authority as in all other sectors. In the Netherlands, the Competition Act of 1998 applies
to the banking sector, but only since 2000. Similarly, in Portugal, the banking system is subject to merger
control since 2003, although with a delay of five years relative to the other sectors. Finally a decision of the
French Supreme Court in 2003 concerning the merger between Credit Agricole and Credit Lyonnais made
it clear that the banking sector was subject to merger control in France.*

3.2 Remaining specificities of competition policy in the financial sector

40. Despite these changes, some important specificity concerning the relationship between
competition and stability remains in the institutional design of competition policy in banking. As stated in
art. 21(3) of the European merger regulation, “Member States may take appropriate measures to protect
legitimate interests other than those taken into consideration by the EC Merger Regulation (...). Public
security, plurality of the media and prudential rules shall be regarded as legitimate interests (...).” Taking it
literally, this provision implies that, at least in merger control, stability considerations may override
competition concerns. In Canada a merger of financial institutions may be exempted from merger control if
the Minister of Finance certifies that it is in the best interest of the Canadian financial system. In
Switzerland the supervisor may replace the competition authority and approve a bank merger, if that is
necessary to protect the interest of creditors.*

3.3 Competition policy in times of systemic financial crises

41. Whereas it is plausible to assume a more lenient approach toward market power in banking, it
remains unclear whether the presumption that stability considerations should override competition
concerns is warranted. The question is rather to what extent stability considerations should influence the
design as well as the application of competition policy. An even more important aspect given the current
crisis situation is that the application of competition policy presupposes stable market conditions. At the
current stage, competition policy is meant to address the potential anticompetitive effects stemming from
individual cases rather than from a generalized situation. Most of the exemptions in the application of
competition policy to the financial sector described above refer in fact to individual bank cases, but not to a
generic, system-wide crisis, as the one that is currently ongoing.

42 Bank mergers are not challenged — the so-called Screen A - if the HHI does not increase by more than 200

points above 1800 points, whereas in other industries mergers are typically not challenged unless they raise
the HHI by more than 100 points and it is above 1800 (See Bianco, Ghezzi and Magnani, 1998).

For further details on the US system, see submission of the United States to this set of roundtables.
4 See Carletti et al. (2006) and Carletti and Vives (2008).
° See again Carletti et al. (2006) and Carletti and Vives (2008).
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42. Competition authorities are now faced with a massive intervention of the public sector in the
banking system both by sector regulators and governments, as well as central banks. Myriad measures have
been taken in the last months to help the financial markets, including sharp reductions in policy rates,
changes in the liquidity injections in terms of the widening of collateral requirements, maturity and
counterparties, and more direct asset purchases, capital injections and guarantee schemes covering the
liabilities of financial institutions and interbank market transactions. Moreover, regulators around the
world have been directly involved in time-sensitive rescues such as those of Bear Stearns, Morgan Stanley,
Northern Rock, Fortis, ING, IKB, West LB, and Hypo Real Estate, just to mention a few cases. All of
these measures seem to have been driven by the fear of contagion deriving from the failure of one
institution and the risk of a systemic crisis stemming from a widespread loss of confidence in the financial
system.

43. The depth of the crisis and the extent of public intervention are almost unprecedented.
Competition authorities around the world are pressed to participate in these actions, and not just because of
the intense time pressure for action. The application of competition policy to the financial sector is very
much questioned once again. Some form of public intervention may be warranted given the exceptional
circumstances, but the extent to which this should be allowed is very much open. Some argue that
competition rules should be suspended for the duration of the crisis, thus allowing regulators to focus only
on the objective of safeguarding the stability of the financial system. Overall it is not clear that competition
is desirable at all when there is a systemic crisis. Some others have instead stressed the importance of
applying strict competition rules in the current crisis in order to ensure a level playing field and a
coordinated reaction to the crisis, and to avoid a wasteful subsidy race between countries to attract
depositors and investors. Moreover, the long-term effects of relaxing competition policy can be serious.
Mergers that lead to very concentrated markets in particular are almost impossible to reverse.

331 State aid regulation — The European experience

44, Some features of competition policy such as the failing firm doctrine in merger review may help
in addressing the situation, but this again is meant to deal with individual distress situations more than with
a generalized crisis. In order to facilitate the relationship between competition policy and public
intervention, the Commission has recently published a Communication on how state aid rules apply to the
measures taken in favour of financial institutions in the context of the current crisis.*® While recognizing
the exceptionality of the current circumstances and the systemic risk inherent to the financial system, the
Communication makes it clear what elements of the public schemes are essential in order to prevent
unnecessary distortions of competition between financial institutions operating in the market or negative
spill over effects on other Member States, especially in the medium and long term.

45, The Communication distinguishes between support schemes in favour of individual institutions,
in particular those of systemic relevance, and general schemes. Both forms of support can be assessed
under Article 87(3)(c) of the Treaty and the general guidelines on state aid for rescuing and restructuring
firms in difficulty.*” These clarify which state aid may be allowed to remedy a serious disturbance in the
economy of a Member State, such as the failure of the entire functioning of the financial system.

46. Concerning individual support, the Communication makes a clear distinction between institutions
whose difficulties stem exclusively from general market conditions which have severely restricted access
to liquidity and those that are in distress because of endogenous reasons linked to their business models or
practices. Whereas schemes supporting the former type of institutions are warranted as they are less likely

46 Communication 2008/c 270/02 from the Commission on the Application of State aid rules to measures
taken in relation to the financial institutions in the context of the current global financial crises.

4 0J C 244, 1.10.2004, p.2.

44



DAF/COMP(2009)11

to lead to serious consequences in terms of excessive risk taking, schemes supporting the latter type require
assessment within the normal state aid rules. Recapitalization schemes are to be used only to support
fundamentally sound financial institutions. Although this is correct in theory, one concern relates to its
practicability given the difficulties to distinguish, especially in a stress situation like the current one,
between the two types of institutions. The risk is to end up with an indiscriminate aid to all institutions.

47. In order to avoid unnecessary distortions of competition, the Communication requires that the
general guarantee schemes as well as the possibility of recapitalization are available to all market players
operating within a certain national financial market. The eligibility criteria must be objective and non-
discriminatory on the basis, for example, of nationality. Subsidiaries of foreign banks are eligible for the
same guarantee as domestic institutions. The aim is to avoid undue distortive consequences on
neighbouring markets and the internal market as a whole. Again, however, the challenge concerns the real
applicability of this principle. Whereas the general access to all institutions operating within a certain
financial market should not distort competition on that market, one issue is to what extent it is possible to
confine the negative effects on the other national markets. Given the size and international competitiveness
of many financial institutions in modern financial systems, it appears difficult to confine the competitive
effects of general guarantee schemes to the national borders so as to guarantee a level playing field within
the internal market even in the presence of national guarantee schemes. The worry is that national states
may in reality protect national champions and interests under the umbrella of supports and rescues of
systemic relevance for the financial system. Although discussed in the European context, this concern
clearly extends also to other jurisdictions.

48. Concerning the extent of the coverage, the Communication requires the guarantees to cover only
the necessary liabilities. In order to maintain confidence in the financial system, retail and to some extent
wholesale deposits between intermediaries can be protected, but uninsured subordinated debt as well as
other form of debt should not. The rationale is to avoid unnecessary and inefficient runs by depositors,
while at the same time maintaining —to the extent possible at least— market discipline and minimizing
future imprudent behaviour. In the same spirit, to minimize moral hazard, shareholders should not be
subsidized in any form, and management should be removed. Unfortunately, however, this does not seem
to have always been the case.

49, Moreover, in order to avoid undue distortions of competition deriving from the guarantee
schemes, some safeguards or other provisions may be needed, in particular in case of recapitalization
schemes. These may include restrictions on commercial conducts through for example market share
ceilings, limitations to the size of the balance-sheet of the beneficiary institutions or other behavioural
constraints that may be needed to achieve the purpose of the guarantee. These provisions raise the issue as
to how they can be properly monitored and enforced as financial services (and thus conducts) are typically
not standardized products. Furthermore, some restrictions such as those on the growth of undertaking may
themselves generate anticompetitive effects in terms of collusive agreements.

50. Another issue of paramount importance concerns the remuneration of the guarantee scheme or
any other form of intervention such as the recapitalization schemes. In principle, the remuneration of any
type of support such as the issuance of new shares or asset swaps should be determined on the basis of a
market-oriented valuation and be as close as possible to the market rate. However, at the current moment,
the pricing mechanism in the markets seems to have stopped working properly. In such a situation, an
important question is how to explicitly calculate an appropriate remuneration for the public supports in a
time when markets are so highly illiquid and volatile that market prices may no longer be tied to the value
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of fundamentals. This issue resembles the current debate in the application of mark-to-market accounting
standards when markets do not work properly.*®

3.3.2 Nationalization

51. Despite the exceptionality of the current situation in the financial markets, the experience of
previous crises should not be overlooked and all possible alternatives should be carefully considered and
compared. For example, an alternative measure to deal with the crisis is the nationalization of the financial
institutions. This method was pursued in many countries around the world in the 1930’s and, more
recently, for example, in Scandinavia in the early 1990’s, when financial institutions were temporarily
under the control of the State and privatized again after the end of the crisis, and in Ireland and in Iceland
during the current crisis.

52. An open question is how this solution compares with the others in terms of competitive effects in
the medium and long term. On the one hand, it may seem more transparent than public subsidies or public
recapitalization schemes. Having control of the institutions, the State may find it easier to implement all
necessary measures to restore the long-term viability of the undertakings. The management is removed and
there is no need to monitor conduct or enforce safeguard clauses or other provisions.

53. On the other hand, however, public ownership is also not a panacea in terms of efficiency and
competitiveness. Whereas a public system has the undeniable advantage relative to a private one of not
encountering confidence crises because of the possibility of levying taxes, and issuing money or T-bills, it
also faces a higher risk of being lax and not being rigorous enough.*® This may delay the time of recovery
and induce risk taking. The academic literature also supports the negative view of public ownership
indicating that the presence of state-owned banks leads to less competition and lower financial
development.®® State-owned banks are also often found to be driven by political considerations rather than
by efficiency objectives in their political decisions. Firms borrowing from state-owned banks pay less than
firms borrowing from privately-owned banks but tend also to be less profitable and riskier on average.*
All these considerations suggest that if nationalization may be a good solution to a crisis situation in the
short run, it must be temporary.

3.3.3 Mega mergers

54. Another possibility is to deal with a systemic crisis through large mergers. The competitive
effects of consolidation in the financial industry have been widely analyzed in the literature. Broadly
speaking, consolidation seems to have negative consequences in terms of both interest rates on loans and
deposits and availability of credit in the short run, but these seem to dissipate in the longer run.>> Whereas
these results may look encouraging, it has to be noted that most of the mergers analyzed in the literature
occurred in “normal” market conditions rather than in crisis situations, and therefore may not be well
suited to draw conclusions about the potential consequences of mega mergers in crisis situations.

8 There has been a spirited debate about the merits of mark-to-market accounting for financial institutions for

some time now. Many argue that market prices provide the best estimate of value available and should
always be used. However, others suggest that in times of crisis market prices are not a good reflection of
value and their use can lead to serious distortions. See Allen and Carletti (2008a) and (2008b).

49 See the discussion of the dichotomy "flexibility versus laxity" in Rochet and Tirole (1996).

%0 See Barth, Caprio and Levine (2004) and La Porta et al. (2002).

> See for example Sapienza (2004).

> See Degryse and Ongena (2007, Appendix B) for an overview of the results of the literature.
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55. The most relevant example is perhaps the wave of Japanese mega mergers during the 1990’s,
when many financial institutions were forced to merge in order to overcome the crisis and in particular
recover the large proportion of non-performing loans. The creation of large financial institutions certainly
increases the potential for market power and anticompetitive effects, also because of their irreversibility;
and it may also exacerbate the problem of excessive risk taking because of the anticipation of future
rescues due to the systemically relevant size of the institutions. This may lead, however, to the “too big to
save problem” especially in small countries, that is to the situation where national governments are unable
to save financial institutions because of their excessive size.

56. Mega mergers are rarely the only solution applied to crisis situations. Often they are
accompanied by some form of public support. In Japan, for example, the government injected ¥ 10 trillion
into a number of big banks in the years 1998-2003 in an effort to strengthen their capital base.>
Concerning the recent crisis, the arranged mergers of Bear Stearns and Merrill Lynch with JP Morgan and
Bank of America, respectively, involved large amounts of public funds in the form of guarantees. By
contrast, some other arranged mergers entailed the acquisition of part of the shares by the State, thus
resulting de facto in partial nationalizations. An example of this is the recent arranged merger between
Lloyds TBC and HBOS in the UK, where the State owns about 43% of the new combined entity. The
future consequences in terms of competition of these hybrid solutions are very much unclear. Much will
depend on the effective influence of the State in the running of the business activities of these institutions
and on the duration of the public ownership of shares.

57. Just as a final point, it is worth recalling the important opposing decision adopted by the
Secretary of State in 2001 relative to the planned acquisition of Abbey National by Lloyds. The concern at
the time was that no remedies could have offset the potential anticompetitive effects deriving from this
acquisition due to the highly oligopolistic structure of the British banking sector. The dramatic shift
observed in the case of Lloyds/HBOS is witness to the extraordinary difficulty of the situation and the
consequent subordination of competition concerns to stability concerns, at least in the short run.

Issues for Discussion

e  Should competition law be set aside in the financial sector during a systemic crisis, on public interest or
other grounds? If so, how should this be done?

e How should competition agencies apply general competition policy rules about mergers, anticompetitive
conduct and state aid during a crisis? Is it practicable to apply failing firm doctrines to mergers as crisis
actions? Is the consideration required for merger review of the financial sector during a crisis different
from that required for merger review of other sectors? How should negative competitive impact on the
market structure in the medium and long term be assessed in reviewing mergers required to sustain the
financial system?

e To minimize negative competitive impact to the market structure in the medium and long term, are there
effective measures as remedies (e.g. temporary behavioural commitments or certain monitoring measures)?

e  What standards and safeguards or other provisions are needed to prevent distortions of competition when
government funds are used for injections of equity or guarantees?

e  What lessons may be learned from how competition authorities have participated in responses to the recent
crises and to previous events such as the Asian financial crisis of 1997? Are there any experiences from
past financial crises in which measures for emergency response to the crisis in the short term, like mega
mergers in the financial and other business sectors, caused greater harm to competition in the medium and
long term?

> Hanazaki and Horiuchi (2003).
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4. The Real economy: Challenges for competition policy in periods of retrenchment

58. Differently from many other crises, the one that started in the summer of 2007 originated in the
financial sector. The causes for its occurrence are not fully understood yet, but many attribute them to the
bad incentives in the origination of mortgages and their securitization, the provision of ratings for
securitizations and the risk management systems of investment firms. The large global impact of the crisis
suggests, however, that the problems with subprime mortgages are a symptom rather than the cause. One
main problem is that there was a bubble, first in stock prices and then in property prices and the economic
system is now suffering the fallout from the collapse of that bubble. The monetary policies of central banks
appear to have been too loose and have focused far too much on consumer price inflation ignoring asset
price inflation. Moreover, the Asian crisis of 1997 and the policies of the IMF during that crisis led to a
desire among Asian governments to save funds. This created important global imbalances that helped to
fuel the bubble.

4.1 Challenges in the current crisis

59. Whatever the reasons behind the crisis are, its effects have now certainly spread to the real
economy. Most industrialized and non-industrialized countries are experiencing problems with many of
their industries entering into recession. The problems are multiple. On the one hand, the difficulties of the
financial sectors induce intermediaries to tighten their credit standards thus making it more difficult for
firms to obtain credit and at good rates. On the other hand, the sharp fall in consumer demand decreases
sales and future orders. Again, as in the financial sectors, the problems are not confined to single firms but
affect whole industries. The car industry is one dramatic example, but also other manufacturing industries,
construction and many others are very much under pressure.

60. As for the financial sector, governments are under pressure to support distressed industries
through subsidies and protections and again competition agencies are under pressure to loosen enforcement
standards in order to favour economic recovery. In responding to these pressures, competition policy
makers are challenged to show that competition is still part of the solution for benefiting consumers and
fostering innovation, competitiveness and productivity.

61. One first aspect to be noted is that industries are typically not as special as the financial sector.
The latter has a peculiar position in the economic system because of the different roles it plays and in
particular because it channels funds from investors to productive firms thus directly influencing growth
and general welfare. Moreover, as discussed above, the financial sector is subject to a much higher risk of
contagion and systemic crisis than the other sectors because of the maturity mismatch between assets and
liabilities and the inter-linkages among banks through the payment system and the interbank market. This
tends to classify the financial sector as “special” and to justify public intervention. The same cannot be said
for distressed industries. The failure of one firm —at least up to a certain size— is not likely to spread to too
many others in a chain. The presence of excess capacity in many industries suggests that it may be more
difficult to restore viability of the supported firms in the long run. Finally, differently from the financial
sector, the standard competitive paradigm applies to the real-economy industries in that competition is
likely to promote efficiency and benefit consumers and foster productivity.

62. The problem with the current crisis, however, is that entire industries - and not just individual
firms- are in distress and their failure puts at risk a large fraction of national economies. As for financial
institutions, many firms are experiencing problems because of exogenous factors and not because of
endogenous business conduct. The burst of the bubble is creating enormous uncertainty in terms of both
saying and investments. Exchange rates have been very variable and stock prices around the world have
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been exceptionally volatile.* A few months ago the prices of commodities such as oil were at all time
high, and now they are much lower — the difference seems too large to be justified by fundamental reasons.
Given this great uncertainty, individuals do not know their wealth and how much they should be saving
now that the asset price bubble has burst. Firms do not know how much to produce or what investments to
make. These problems are considerably exacerbated by the financial crisis and the feedback effects it is
having. The threat of recession is inducing firms to decrease production and lay off employees with heavy
negative consequences on unemployment and consequently consumer demand.

63. Given these special circumstances, the question is again whether public support is warranted and
if it is how competition policy should be applied at the time of a systemic crisis. The current price volatility
also raises the issue as to what competition policy should be based on when applying anticompetitive rules.
If prices do not reflect fundamentals, then they may not be adequate measures to judge the level of
competition in the markets. Whereas this is of paramount importance for the financial sector, it has now
become true also for real industries. The impact of price volatility on the approach to antitrust enforcement
in a time of crisis warrants much attention. Price volatility seems to differentiate the current crisis from
previous ones and it raises the issue of whether it justifies a different approach to antitrust enforcement.

4.2 Experience from previous crises

64. During times of recession and/or depression it is sometimes suggested that lighter enforcement of
competition laws would be appropriate. In past crises, competition authorities have been under strong
political pressure to suspend the importance of competition policy in entire industry sectors or to dilute
antitrust enforcement standards, either by allowing governments to support companies in distress with
public subsidies, or by relaxing the rules for anti-competitive mergers or cartels in order to reduce pressure
on prices due to fierce competition.

65. In the merger area this meant a trend towards protectionist policies, which translated into a more
benign approach to national champions (i.e. allowing otherwise anti-competitive mergers between
domestic entities) and into sponsoring national ownership (i.e. prohibiting otherwise pro-competitive
acquisitions of domestic entities by foreign entities). In the area of relationships between competitors, this
meant allowing businesses to organize themselves to promote self-regulation and mutually agreed rules of
conduct to compensate for shortcomings of the market. Such tight cooperation, however, often favored
explicitly cooperative agreements between competitors which limited the ability of individual market
players to determine their business strategy autonomously. These restrictions, which were often established
and enforced by trade associations, eliminated the normal risk associated with business activity as it
concerned prices, quantities and other competitive factors.>

66. There is evidence that this is an unwise approach because it actually retards the process of
recovering from recessions and depressions. Fingleton (2009) identifies empirical evidence showing that

> See, for example, Allen and Carletti (2008c).

% In the 1930s, in the attempt to recover from the Great Depression, the Roosevelt administration promoted

economic rationalization in order to limit ‘destructive’ competition. Trade associations represented the
vehicle for implementing a system of cooperation and self-regulation. Members of trade associations were
not only encouraged to exchange information but also to abide by ethical codes and codes of fair
competition. Such codes were designed to limit aggressive market strategies and to promote cooperation
and protection of existing market players. A great deal of attention was paid by these ethical codes to
pricing practices, particularly those with a tendency to lower prices, which contributed to create an all-too-
common impression of ‘price wars’, ‘price cutting’, and ‘cutthroat competition’, as symptoms of
‘unethical’ business behavior. See Butler. D. Shaffer, Trade Associations and Self Regulation, 20 Sw U.L.
Rev. 289 (1991).
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the suspension of competition laws in the U.S. during the 1930s made the Great Depression last longer.*®
Similarly, he points to studies showing that when the Japanese government restricted competition in
structurally depressed industries in the 1990s, the result was a prolongation of Japan’s recession.”” One of
the reasons seems to be that crises such as the current one bring about long term benefits by facilitating the
exit of inefficient firms from the market while facilitating the entry of new and better competitors.
Reduced levels of competition enforcement can interfere with those normal market processes, though.

67. Nevertheless, Fingleton is careful to distinguish between banks and other sectors of the economy:

The fact that banks are fundamentally different from other businesses may exceptionally justify
intervention. Bank failure risks contagion effects (i.e., the failure of one bank may lead to a run
on others, as opposed to other sectors where the removal of one player would normally be in
competitors’ interests). The collapse of confidence in turn caused liquidity to disappear, and thus
removed an essential lubricant for the banking system to function and brought us close to
systemic collapse.

68. Similar considerations to those for the financial sector apply when considering the support of
other industries. Governments should minimise the negative competitive impact of their interventions
choosing the form that best allows them to do so. In designing their support schemes they should again
follow non-discriminatory principles taking into account that any national support entails a high risk of
creating negative spillovers in the other states given the global dimensions of many markets. There is a
non-negligible risk that in order to protect national champions and national interest supporting national
economies may generate a subsidy race between countries with disastrous consequences in terms of public
deficits and taxpayer money. Moreover, public policies should not aim at supporting firms who were in
distress before (and independently from) the crisis. Policies that would prevent the takeover, restructuring,
loss of market share or simply the exit from the market of less efficient firms are likely to undermine the
whole process of competition, whereby more efficient firms or business models replace less efficient ones.
This process is the key to the long-term benefits of competition for consumers and for the economy as a
whole in terms of growth and increased productivity. Competition policy may have a crucial role in
preventing this. Differently from the financial sector, it may be easier to subject public schemes to
safeguards and other provisions aimed at limiting competitive distortions because of the greater
standardization of products and higher transparency of productive firms.

% See Cole and Ohanian (2004) cited in Fingleton (2009).
> See Hayashi and Prescott (2002), Porter et al. (2000) and Porter and Sakakibara (2004) cited in Fingleton
(2009).
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Issues for Discussion

e  What should be the position of competition agencies towards subsidies to ailing firms or sectors? How
should they respond to efforts to protect national champions and obstruct acquisitions by foreign investors?

e  How should competition rules apply to acquisitions of failing firms or firms in distress, in current financial
market conditions? How should negative competitive impact on the market structure in the medium and
long term be assessed in reviewing mergers or state aid?

e  Will tightening financial markets create barriers to entry and expansion in the real economy? If so, how
should competition enforcement respond?

e How should competition policy respond to proposals for modern versions of “depression” or
“rationalization cartels” and similar schemes? What lessons can be drawn from previous crisis-driven
policies to reduce competition, such as the self-regulation that was encouraged during the depression of the
1930s?

e Is it necessary to consider the risk of harming long-term economic development by revitalizing failing
firms or firms in distress via protective measures by the government and consequently putting other
healthier firms at a disadvantage in their terms for competition?

5. Going forward: Adaptation of competition rules, processes and institutions to current
financial sector issues

Looking beyond emergency actions to stabilise financial markets, the current crisis has stressed the
importance of reconsidering the role of competition policy and competition agencies in these markets in
the medium and long term. Effective enforcement of merger and antitrust rules after consolidations and
nationalisations in the banking sector may require improvements in rules and institutions. The question is
whether there will be a change in the view on the trade-off between competition and stability and, if so,
whether competition will again be limited in the financial sector going forward and/or changes will be
introduced in the design of competition policy to improve the resolution of crisis situations. This requires a
deep understanding of the causes of the current crisis as well as an assessment of its competitive effects in
the medium and long run.

5.1 Changes in competition policy in the financial sector in the last two decades and remaining
exceptions
69. As already mentioned above, in the last two decades there has been a substantial change across

countries in that competition policy has been applied more effectively in the financial sector. This has
reflected the shift in the theoretical view that competition does not need to be detrimental for stability and
the fact that supervisors had more possibilities to control bank stability through, for example, capital
regulation with the Basle accords. Overall, the strengthening of competition control in the banking sector
has been successful in contrasting anticompetitive behaviours and potential anticompetitive mergers.>®
Also, it seems to have generated important externalities in that it has contributed to limiting the discretion
of supervisory policies by creating a sort of “check and balance” system for the operating of the sector
regulators.”® In this sense, at least in the European case, the Commission has had an important role in
contrasting national protectionism, in particular in the case of some cross-border mergers.®

%8 See Carletti and Vives (2008) for a critical review of the cases analyzed by the European Commission in

the financial sector.

* Carletti et al. (2007) find that the strengthening of merger control over the last two decades has contributed

to limit the discretion of supervisory authorities in determining merger outcomes due to the non-
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70. Despite this trend, in several countries there are some important exceptions in the design of the
competition rules for the financial sector and in the institutions in charge of enforcing them. For example,
in Canada, The Netherlands, Switzerland and in the European framework, the review of a bank merger by
the competition authorities may be suspended or a negative decision may be reversed because of stability
concerns. This “stability exception” is typically implemented by a political body such as a Minister or by
the sector regulator itself. A first question arises as to whether the objectives of competition and stability
should be weighted case by case or rather whether the competition objective should always be subordinate
to the stability objective once a contrast occurs, as reflected, for example, in the Swiss arrangement. If the
two objectives must instead be weighted, then the identity of the institution in charge of taking the final
decision is clearly crucial in determining the weight given to the objectives of stability and competition. In
principle, one may expect that a political body is more likely to give equal weight to the two objectives
when deciding upon a specific case relative to a sector supervisor, but the argument is complex and much
may depend on the reputation of the institutions involved and the levels of accountability, corruption and
regulatory capture in the specific country. A further issue in the case of the European framework is
whether the stability exception should be implemented by some kind of supranational authority rather than
by the Member States, given the level of integration of financial markets and the supranational effects of
mergers examined by the Commission. This issue is related to the current debate of whether a European
banking regulator is needed, also in light of the attempt of some Member States to use the stability
exception to put obstacles to financial integration.®*

5.2 Issues looking ahead

71. Several other important issues arise from looking at these exceptions. First, assuming that some
limitations in the application of competition rules to the financial sector are warranted, one wonders
whether there should be a more systematic attempt in trying to prevent the occurrence of crisis rather than
only having exceptions in instruments that are more typically used for crisis management like mergers and
public support. In other words, it may be important to reconsider the trade-off between competition and
stability, and if a trade-off exists in that competition enhances the risk of bank failures — at least after it
reaches a certain threshold — it may be worth limiting excessive competition, for example, through
appropriate regulation. The risk is, however, to go back to a situation of protectionism and tolerated market
power and collusive agreements as in the times before the liberation process started.

72. Second, concerning more generally the objectives of competition policy, especially in the
financial sector, the issue is whether competition policy should focus exclusively on consumer welfare or
should also pursue other objectives like general economic and systemic stability. This could be done in
several ways. One possibility is to explicitly incorporate objectives other than consumer welfare in the
institutional design of competition policy. Another way is to let competition authorities focus on consumer
welfare and let another institution or political body weight the importance of consumer welfare against
other concerns in case it is needed. The former way implies having the competition authorities internalize
objectives other than competition concerns in their decision making process, while the latter implies
involving another institution in the decision making process. Examples of both systems can be already
found in the existing institutional designs across countries besides those already described above in the
Canada, Netherlands, Switzerland and the European framework that apply more specifically only to the
financial sector. For instance, in Austria a concentration can be cleared if it is indispensable for the
international competitiveness of the undertakings concerned and justifiable on macro-economic grounds.

transparency of the review process thus leading also to a more efficient composition of the mergers that
took place. The study analyzes nineteen countries for the period 1987-2004.

60 Important examples are BSCH/Champalimaud, ABN-AMRO/Antonveneta and BBVA/BNL.
ot See Vives (2001) and Carletti and Vives (2008).
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Concerning the involvement of third agencies, in the United Kingdom the Secretary of State retains the
decision-making power for mergers involving public interest with the Office of Fair Trade and the
Competition Commission having only advisory power.??

73. Which system is better to eventually extend the objectives of competition policy in the financial
sector is difficult to judge a priori. On the one hand, an enlargement of the objectives of competition
authorities beyond consumer welfare has the benefit of keeping potential trade-offs between competition
concerns and other concerns within the same institution with the advantage that competition may be given
a higher weight. On the other hand, however, it may have the negative consequence of increasing the
pressures on the competition authorities and thus the risk of regulatory capture. Furthermore, competition
authorities may not be in the best position to judge the macro-economic effects of a concentration, a
collusive agreement or any policy initiative because of lack of complete information or competence. In this
respect, some form of cooperation between competition authorities and sector regulators seems inevitable.

74. A related issue concerns the need for competition authorities to adapt to the evolution of financial
markets. Financial innovation and changes in the structure of markets may have not always been taken into
account in past decisions and interventions. For instance, merger control is still very much focused on the
effects of consolidation on retail banking and, in particular, on deposits and lending to small and medium
enterprises. Whereas this is certainly warranted due to the presence of switching costs and relationship
lending, it is also important to recognize the growing importance of electronic and online banking as well
as other forms of innovation that may change the structure of retail banking. Concerning this, it may also
be possible for competition policy to try and influence the structure of financial systems, for example, by
removing barriers to entry or facilitating switching of depositors. One concern with this is, however, that
greater facility of switching may also generate greater instability as depositors may be induced to withdraw
their funds more easily thus potentially exacerbating simple illiquidity problems of financial institutions.

75. One final issue is whether competition authorities, especially in light of the current crisis, should
pay greater attention to the risks taken by financial institutions. Given the characteristics of financial
services, prices may not be fully indicative of the competitive situation in financial markets if taken in
isolation. A financial institution offering high deposit rates, low lending rates or easy access to credit may
be taking important risks on the asset side which may hinder rather than promote competition in the
medium and long term.

76. In addition to the competition law responses identified here, it is also valuable to consider
strategies to exit from distortions to competition that have occurred during the crisis.

5.3 Exit strategies to address distortions to competition instituted by crisis responses

77. Exceptional times require exceptional actions. However, as the financial markets achieve
stability, many exceptional actions will no longer be necessary for achieving key government objectives,
such as ensuring that financial institutions are liquid, solvent and lend to the real economy. Governments
will then wish to consider eliminating anti-competitive developments that may have occurred during the
crisis. Without such exit plans or incentives, financial firms may in fact become addicted to government
aid and competitive distortions may be exacerbated over time. For example, if government aid is priced
below a normal market rate, even when markets stabilize, financial firms will continue to seek government
aid and those that are most successful in receiving such aid may obtain an undue competitive advantage.
Exit strategies will be needed to prevent competitive distortions and promote better market functioning.

62 See Carletti et al. (2007).
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78. A number of government actions that may harm competition among financial firms have already
occurred. More may develop in the future as new policy approaches are unveiled, in particular as public
support is extended also to non-financial firms.*® As the crisis expands and reduces real economic activity,
the focus of public aid is rapidly moving to industries with structural problems, such as auto makers and
airlines, that are threatened with insolvency. A key principle is to distinguish two different types of aid:
that for financial firms for systemic reasons and that for non-financial firms with structural problems. For
non-financial firms to receive aid, a prerequisite worth consideration is that structural reforms to a
sustainable industry structure should be a condition for aid. Ensuring that structural reforms promote the
long-term viability of these firms constitutes part of an exit strategy. Forms of aid that have been discussed
in this paper include:

e nationalization of financial institutions or non-financial firms;
e state-sponsored capital injections;*
e extended liquidity facilities;

e interbank lending guarantees; and

e  state acquisition of so-called “toxic assets”.®®

79. Mergers that may distort competition have also occurred, often combined with state involvement
or blessing.Examples are “megamergers” in which financial institutions with stronger balance sheets are
combined with weaker financial institutions.®® Thinking and designing exit strategies from anti-competitive
megamergers is of paramount importance, given they are more structural than other forms of crisis
management. In this respect, nationalizations are preferable to megamergers, because they create less
market power and provide a clearer solvency guarantee. However, nationalizations are prone to excessive
government direction over operational decisions of financial institutions and can burden a government’s
balance sheet.

63 Such support includes the recent U.S. loans to GM and Chrysler coming from the Emergency Economic

Stabilization Act of 2008 (H.R. 1424) authorized funds. The European Commission has recently issued
guidelines in light of the expanding scope of the crisis, Commission Communication on Temporary
Community framework for State aid measure to support access to finance in the current financial and
economic crisis, (0OJ C 16, 22,1,2009, p.1).

In the European Union, relevant competition decisions have included Commission Decision of 13 October
2008 in Case N 507/08 Financial Support Measures to the banking Industry in the UK (OJ C 290,
13.11.2008, p. 4), Commission Decision of 27 October 2008 in Case N 512/08 Support measures for
financial institutions in Germany (OJ C 293, 15.11.2008, p. 2) and Commission Decision of 19 November
2008 in Case N 560/08 Support measures for the credit institutions in Greece, Commission Decision of 12
November 2008 in Case N 528/08 the Netherlands, Aid to ING Groep N.V., Commission Decision of 25
November 2008 in Case NN 68/08 on Latvian State support to JSC Parex Banka. Commission
Communication of 13 October on The application of State aid rules to measures taken in relation to
financial institutions in the context of the current global financial crisis (OJ C 270, 25.10.2008, p.8) and
European Commission principles are outlined in Commission Communication of 5 December on The
recapitalization of financial institutions in the current financial crisis: limitation of aid to the minimum
necessary and safeguards against undue distortion of competition (OJ C 10, 15.1.2009 p.2).

64

& Some jurisdictions consider that retail deposit guarantees are state aid. This determination may merit

further examination, given that deposit guarantees have a strong deterrent effect on panic runs and to the
extent that ordinary depositors may be unable to judge risks of different deposit institutions.

66 Future megamergers may occur among non-financial firms in which one is a failing firm.
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80. It is perhaps unwise to design strategies that clearly and directly provide for exit from
anticompetitive mergers. The most direct actions (breakup in the case of certain megamergers) may have a
chilling effect on other potentially beneficial mergers. Competition authorities are generally reluctant to
undertake retrospective challenges to mergers because of these chilling effects and the concern that it is
inequitable to challenge mergers that have already been consummated, particularly if there has been an
approval prior to the challenge.

81. In the past, firms have been allowed to cooperate more freely or to adopt conduct that could limit
entry or expansion by new firms as part of attempts to respond to systemic crises. But allowing firms to
engage in anticompetitive conduct such as cartelization and abuse of dominance in, either financial markets
or on real economy markets can have immediate detrimental effects on consumers (who will not benefit
from more and better products at lower prices) and for the economy as a whole (that will not benefit in
terms of growth and long-term productivity). Governments should remain truly committed to the benefits
of competition.

82. In the best circumstances, exit strategies will be taken into account during rescue and
rehabilitation activities.”” A number of pro-competitive exit strategies merit consideration. Many have
already been adopted within crisis measures, but their adoption is less than universal and methods used
(e.g. for pricing interventions) vary significantly across jurisdictions, creating potential international
distortions in competition that merit further study. A strategy that has not received much focus is the
preservation of competition on a domestic financial market by preferring international acquisitions of weak
domestic banks .

83. The list below identifies a number of potential pro-competitive exit strategies, without claiming
completeness. The list focuses only on those exit strategies considered most critical for promoting
competition. Exit strategies may be different for financial firms and non-financial firms. These strategies
are best considered in conjunction with competition authorities. Exit strategies with other objectives, such
as improving corporate governance, are also of prime importance.

&7 Capital injections in the form of preferred equity issued to governments may promote exit by having

payments due to the government and other restrictions (e.g., on dividends or executive compensation) that
give financial institutions an incentive to eliminate the government equity stake as soon as possible.
Payments may step up gradually over time to encourage the transition to private equity participation. See
Commission Communication of 5 December on The recapitalization of financial institutions in the current
financial crisis: limitation of aid to the minimum necessary and safeguards against undue distortion of
competition (OJ C 10, 15.1.2009 p.2).

While international mergers raise potentially complex questions over distribution of assets in case of
insolvency, they can restrict increases in market power.
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Exit Strategies for Competition

Exit from Government Actions

a)

€)

Sell public stakes in nationalized institutions:

within a time frame that is reasonable, transparent and foreseeable to limit the time in which there are
potential distortions to competition;

ensuring that competition laws apply to ensure government divestments do not reduce market competition;

ensuring that any structural competition problems present (e.g. from excessive market power) are
eliminated prior to or during privatization.

Provide capital or other special aids as deemed appropriate while:

providing incentives, particularly financial incentives, that will encourage benefitting institutions to prefer
private investment;

regularly reviewing the need for state funds and guarantees, as well as whether state funding and
guarantees are handicapping a speedy return to normal market conditions;

conditioning aid to non-financial firms on restructuring to ensure a viable future business plan;

limiting the extent to which state subsidies can be used for purposes that were unintended by the
government;®

limiting the role of the government in day-to-day operational details of supported firms; and

ensuring financial incentives are present for the firms receiving support to redeem state investments or state
sponsored loans.

Reduce provision of capital or other special support when:
systemic concerns are less present;
institutions are solvent and more liquid; and

lending to the real economy starts returned to normal.

Stop provision of capital or other special support when:

systemic concerns are not present;

institutions are clearly solvent and liquidity problems are resolved;
counter-party confidence is returned;

a firm’s business is fundamentally not viable for the future; and

lending to the real economy is operating normally.

Review financial market regulations and regulatory structures for unintended or unnecessary restrictions on
competition.”
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This could occur when institutions find a way to borrow at below normal market rates in one jurisdiction
and move funds for activities in another jurisdiction.

In order to promote rigor in this review process, governments can use pro-competitive regulatory guidance,
such as that contained in the OECD’s Competition Assessment Toolkit (www.oecd.org/competition/toolkit).
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Exit from anticompetitive private actions

a)

b)

Avoid anticompetitive business structures by preferring international bank takeovers of domestic banks
where domestic takeovers risk increasing market power.

To the extent that anti-competitive megamergers have already occurred, promote new entry that can reduce
competitive concerns of such mergers by:

Reducing regulatory barriers to entry to banking, both in formal regulation and process;

Increasing the availability of fine-grained credit-rating information available about SMEs and consumers;
and

Ensuring that switching costs are limited, for example by implementing a regime that reduces the non-
pecuniary costs of switching financial institutions (e.g., by implementing “switching packs™)

Consider, at an internationally coordinated level, whether structural separation is necessary for investment
banking activities that are situated within a bank. If no structural separation is in place, investment banks
may effectively gain access to low cost central bank lines of credit and to guarantees unavailable to
independent investment banks. Allowing investment banks operating within a bank to benefit from a
bank’s low overall interest rates distorts competition with independent investment banks and creates a
potentially dubious incentive for risky activities to be hidden, non-transparently, within larger, less risky
entities. One possible solution that avoids creating an international Glass-Steagall Act would be to promote
a non-operating holding company structure where the components of financial institutions, including
banking and investment banking arms, are subsidiaries of a non-operating parent and borrow in their own
name with no recourse to the parent or other members of the group.

Issues for Discussion

What have competition agencies learned from merger decisions in financial services sectors? How have
they dealt with interactions between, and evolution of, financial markets?

How does state ownership affect competition? Should bringing a number of individual firms under public
control be treated as a notifiable “merger operation”?

How can competition policy seek to improve competitive conditions in the financial sector, such as by
reducing switching costs or improving the availability of credit data?

Should competition authorities extend the conception of consumer welfare to include macroeconomic
benefits from ensuring system stability?

On the relationship between financial sector regulators and competition authorities:

— How does the role of competition agencies interact with the role and remit of authorities and regulators
responsible for financial services, securities and commaodities exchanges, monetary policy, financial
stability and accounting standards? What should be the respective responsibilities and scope of
coordination between competition agencies and these regulators? Should competition agencies develop
in-house expertise about financial markets?

— What are the legal and practical impediments to competition agencies and financial sector regulators
sharing information and market analysis and working together to formulate policy initiatives and
interventions? How best can competition agencies engage in coordinated competition advocacy?

— As the institutions for overseeing and regulating financial markets are improved, how can the policy
goals of market competition and financial system security be best co-ordinated?
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NOTE DE REFERENCE"

1. Introduction

1. La crise financiére qui a débuté pendant I"été 2007 secoue le systéme économique mondial. Elle a
commencé dans le secteur financier, mais son impact sur I’économie réelle est désormais significatif. Mais
surtout, cette crise se déroule d’une maniére imprévue. Les chercheurs et les décideurs du monde entier
sont confrontés aux interrogations suivantes : qu’est-ce qui a généré cette crise et que peut-on faire pour y
mettre un terme ou au moins minimiser ses effets potentiellement dévastateurs ?

2. Cela fait longtemps que le secteur financier est considéré comme un secteur spécial. Les banques
jouent différents roles dans I’économie et sont essentielles aussi bien pour le systéme financier que pour
I’économie réelle. En particulier, elles contribuent & minimiser le probléme de I’asymétrie de I’information
entre investisseurs et emprunteurs, canalisant ainsi I’épargne vers I’investissement ; elles assurent un
partage des risques avec un lissage intertemporel du risque non diversifiable et offrent une assurance aux
déposants contre des chocs de consommation imprévus ; elles contribuent a la croissance de I’économie et,
enfin, jouent un réle important dans le gouvernement d’entreprise. Les banques mobilisent une grande
partie de leurs fonds via des dépOts a vue et investissent dans des actifs a long terme. Le décalage
d’échéance entre leurs éléments d’actif et leurs éléments de passif, et leurs interconnexions via les marchés
interbancaires et les systemes de réglement exposent toutefois les établissements financiers a un risque
d’instabilité et aux crises systémiques. Par ailleurs, leur grande dépendance vis-a-vis de I’effet de levier et
les informations internes qu’elles détiennent sur leurs emprunteurs peuvent conduire les banques a prendre
des risques excessifs.

3. C’est pour ces raisons que la concurrence est traditionnellement considérée avec suspicion dans
le secteur financier et pendant longtemps, ce dernier a été assujetti a une réglementation stricte et a des
limites dans I’application des regles de concurrence. Ces deux derniéres décennies, la tendance s’est
quelque peu inversée et une politique de la concurrence a été appliquée beaucoup plus efficacement dans le
secteur financier. La profonde crise systémique actuelle relance cependant le débat sur le réle de la
politique de la concurrence dans ce secteur. Les principales questions sont de savoir si la concurrence est
ou non souhaitable au moment des crises systémiques et comment limiter les effets potentiellement
préjudiciables & moyen et long terme. Il est extrémement compliqué d’apporter des réponses a ces
questions. Le déroulement imprévu de la crise actuelle, notamment dans le secteur financier, fait planer des
doutes sur la pertinence et I’applicabilité des outils économiques standard.

4. Ce document examine le r6le de la politique de la concurrence au moment des crises financiéres
systémiques. 1l est principalement axé sur le secteur financier, mais aborde aussi brievement la question de
I’applicabilité de la politique de la concurrence a I’économie réelle. La Section 2 pose les principes du
débat. Elle explique d’abord les caractéristiques économiques spéciales des intermédiaires financiers en
termes de vulnérabilité aux retraits massifs, a la prise de risques excessifs, aux crises systémiques et aux
filets de sécurité (Section 2.1). Il examine ensuite les principales caractéristiques du mécanisme

Le présent document a été préparé pour le Secrétariat par Elena Carletti (Institut universitaire européen —
courriel : mailto: Elena.carletti@eui.eu — qui remercie Franklin Allen et Claudio Calcagno pour leurs
précieux commentaires.
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concurrentiel spécifique au secteur financier (Section 2.2.) ainsi que I’arbitrage éventuel entre concurrence
et stabilité (Section 2.3). Puis, on commentera dans la Section 3 le réle de la politique de la concurrence
dans le sauvetage et la restructuration de la sphere financiére, en mettant en évidence la question de savoir
si la présomption selon laquelle les considérations relatives a la stabilité doivent I’emporter sur les
questions de concurrence est ou non justifiée. La Section 4 porte sur les conséquences pour I’économie
réelle. La principale idée est que, malgré le caractére exceptionnel de la crise actuelle, il ne faut pas perdre
de vue les effets potentiellement préjudiciables a long terme découlant d’une application laxiste de la
politique de la concurrence. Enfin, la Section 5 s’interroge sur I’utilité d’adapter les régles de la politique
de la concurrence aux situations de crises systémiques a I’avenir. En particulier, elle insiste sur la nécessité
de mieux comprendre les relations entre concurrence et stabilité dans le secteur financier, ainsi que
I’importance pour les autorités de la concurrence et les autorités de tutelle de mieux coopérer et coordonner
leur action.

2. Principes : Situation du secteur financier et politique de la concurrence

5. Avant de répondre a la question de savoir comment la politique de la concurrence devrait traiter
les marchés de capitaux, il est important d’étudier les caractéristiques de ces marchés susceptibles de
justifier un traitement différent par rapport a d’autres secteurs.

2.1 Caractéristiques économiques spéciales des marchés de capitaux

6. Il est de notoriété publique que les banques sont des établissements spéciaux du fait de leur
vulnérabilité a I’instabilité et du fait de la part non négligeable de richesse que les investisseurs détiennent
sous forme de dépdts bancaires®. L’instabilité peut venir ;

e Du c6té du passif, qui est vulnérable aux retraits massifs et aux crises systémiques, ou

e Du coté de I’actif des banques, en particulier le risque excessif qu’elles peuvent prendre dans
leurs décisions d’investissement en raison d’un effet de levier élevé ou de I’opacité des actifs.
Cela est particulierement vrai lorsque les dépbts sont garantis ou lorsque I’on considére que les
banques sont protégées et qu’elles ne peuvent pas faire faillite, car les taux d’intérét sur les
passifs des banques sont alors insensibles a I’exposition au risque.

7. L’instabilité potentlelle du systéme bancaire et la nécessité de protéger les consommateurs sont
des raisons fondamentales a I’origine de I’introduction et du développement de la réglementation bancaire.
L’origine de la réglementation bancaire est également importante du point de vue des autorités de la
concurrence. Elle signifie que la protection du bien-étre des ménages est un objectif important de la
réglementation qui promeut la stabilité systémique et évite des retraits bancaires massifs®.

211 Retraits massifs

8. Il existe deux principaux types de retraits bancaires massifs :

e les retraits de panique, et

e les retraits structurels.

2 Voir, par exemple, les études de Carletti (2008), et Carletti et Hartmann (2002).

Il faut cependant faire la distinction entre la protection des consommateurs et le bien-étre des
consommateurs en ce qui concerne la politique de la concurrence.
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9. Les paniques naissent lorsque les déposants perdent confiance dans leur banque et commencent a
retirer leurs fonds indépendamment de leurs besoins de consommation. Si les déposants estiment qu’une
panique n’aura pas lieu, seuls les consommateurs ayant besoin de consommer immédiatement retirent leurs
fonds et leurs demandes sont satisfaites. A I’inverse, si les déposants estiment qu’une crise va se produire,
ils se ruent tous ensemble pour éviter d’étre les derniers et de se retrouver sans rien. A cet égard, les retraits
de panique sont des événements aléatoires liés a des prédictions auto-réalisatrices”.

10. Les retraits structurels sont en revanche liés a la médiocrité des résultats d’une banque. Par
exemple, lorsque les performances des banques sont faibles, comme pendant une récession, les déposants
anticipent des difficultés financiéres pour ces établissements et retirent leurs fonds par anticipation. Etant
donné que les engagements des banques sont fixes, ces derniéres risquent de ne pas pouvoir rester
solvables. En conséquence, les retraits structurels sont une réaction au déroulement d’événements
économiques. En tant que tels, ils peuvent étre efficients car ils contraignent les banques a liquider tét des
actifs sans valeur®.

11. Dans la réalité, les retraits de panique et les retraits structurels sont interconnectés. Les
informations sur la valeur réelle des actifs bancaires ne sont habituellement guére accessibles a I’ensemble
des déposants. Les déposants dits «non informés » sont susceptibles de ne pas pouvoir anticiper
correctement les performances futures d’une banque et de perdre confiance a tort dans celle-ci. Lorsque
cela se produit, un probléme de manque de liquidité peut affecter la banque et la rendre insolvable, et des
retraits liés & cette inefficience sont susceptibles de se produire®. Par ailleurs, des retraits peuvent étre
opérés non seulement par des déposants particuliers mais également — et c’est plus important compte tenu
des interconnexions entres banques dans le systéme financier moderne — par des déposants institutionnels
et d’autres banques via les systemes de réglement et les marchés interbancaires. Le gel des capitaux et des
marchés interbancaires en 2007-09 illustre le risque important d’instabilité qui affecte le systeme bancaire
et la nécessité de préserver la confiance des particuliers et des investisseurs institutionnels ainsi que des
établissements financiers.

2.1.2 Aléa moral et prise de risques excessifs

12. En ce qui concerne les différentes banques, une deuxiéme source d’instabilité est liée au
probleme de I’aléa moral et de la prise de risques excessifs au niveau des actifs. Comme la théorie de
I’agence I’a clairement montré, dans une relation principal-agent, les objectifs des parties ne sont pas
parfaitement alignés de sorte que I’agent n’agit pas toujours au mieux des intéréts du principal. Le
probleme peut étre atténué en concevant des dispositifs d’incitation appropriés pour I’agent ou en
controlant ses interventions par le biais d’un suivi colteux. En général, cependant, la divergence d’intérét
ne sera pas totalement résorbée. Dans le domaine du financement des entreprises, et de ce fait dans le
domaine bancaire aussi, les objectifs des créanciers sont mal alignés sur ceux des dirigeants d’entreprises
dans la mesure ou I’attitude des deux parties a I’égard du risque diverge. Alors que les créanciers
supportent un risque de baisse, les dirigeants recherchant I’intérét des actionnaires bénéficient d’un
potentiel de hausse. Ainsi, les dirigeants sont massivement incités a entreprendre des activités qui ont un
rendement trés élevé mais des probabilités de réussite trés faibles’.

Voir la remarquable étude sur les retraits de panique de Diamond et Dybvig (1983).
> Voir Gorton (1988), Jacklin et Bhattacharya (1988), et Allen et Gale (1998).

La relation entre les retraits de panique et les retraits motivés par des informations est analysée de maniére
formelle par Chari et Jagannathan (1988).

Voir, par exemple, la remarquable étude de Jensen et Meckling (1976).
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13. Bien que ce probleme d’agence existe dans toutes les sociétés ayant recours a I’emprunt, deux
caractéristiques du secteur bancaire le rendent encore plus marqué s’agissant des établissements de crédit.
D’abord, I’opacité et la durée extrémement longue des échéances des actifs bancaires font qu’il est plus
facile de couvrir une mauvaise allocation des ressources, tout du moins a court terme. Ensuite, la large
dispersion des dettes bancaires parmi des investisseurs petits porteurs, non informés (et bénéficiant souvent
d’une garantie intégrale) empéche I’imposition par les déposants d’une quelconque discipline effective aux
banques®. De ce fait, comme les banques peuvent se montrer moins prudentes sans étre facilement repérées
ou payer des colts de financement supplémentaires, elles sont plus incitées a prendre des risques que les
entreprises d’autres secteurs. Les exemples de fraudes et de risques excessifs sont nombreux dans I’histoire
des systémes financiers comme la crise actuelle I’a également démontré®.

2.1.3 Contagion

14. Que la faillite de banques individuelles résulte de retraits massifs ou de prises de risques
excessifs, la principale préoccupation aussi bien des travaux de recherche que des autorités de tutelle est le
risque de contagion. C’est le risque que la faillite d’une banque, ou méme que la seule publication de
mauvaises nouvelles concernant sa solvabilité, conduise a la faillite de plusieurs autres établissements
financiers en raison des liens qui existent entre banques par le biais a la fois des systemes de réglement et
du marché interbancaire. Les travaux de recherche s’intéressent a deux mécanismes de contagion
différents :

e la contagion résultant de liens directs entre banques sur les marchés interbancaires ou par le biais
des systéemes de reglement, et

e la contagion résultant de liens bilanciels indirects entre des banques venant de I’interdépendance
de leurs portefeuilles.

15. Le risque du premier type de contagion est plus faible lorsque les banques sont mutuellement
liées par des conventions plus solides et plus équitables car la partie des pertes du portefeuille d’une
banque est alors transférée a plusieurs autres banques du fait de ces conventions interbancaires™.
L’inconvénient est que cela incite moins a fermer les banques qui utilisent mal leurs ressources, en
particulier celles qui sont importantes pour le systeme, ce qui génére un aléa moral.

16. Une deuxieme source de contagion découle des liens bilanciels indirects entre banques venant de
I’interdépendance de leurs portefeuilles. Lorsqu’une banque est contrainte de réallouer ses portefeuilles ou
de vendre certains actifs en réaction a un choc, les portefeuilles de toutes les autres banques en sont
affectés. Cela risque de générer une crise systémique par le biais, par exemple, de variations des prix des
actifs'’. Le prix auquel les actifs sont vendus sur un marché dépend, entre autres choses, du volume des
actifs en vente, en particulier lorsque les marchés souffrent d’une liquidité limitée'?. Plus le volume des
actifs en vente est élevé, plus le prix de vente de ces actifs sera faible. En d’autres termes, les prix des
actifs sont bas dans les cas ou les banques et les intermédiaires ont besoin de liquidités. Cela aggrave le

8 Voir, par exemple, Flannery et Nikolova (2004) pour une étude sur I’efficacité de la discipline de marché

sur les banques.

Voir, par exemple, les éléments concrets recensés dans Boyd et Gertler (1993), et Edwards et Mishkin

(1995).
10 Voir, par exemple, Allen and Gale (2000), Freixas et al. (2000), et aussi Brusco et Castiglionesi (2007).

1 Voir Lagunoff et Schreft (2001), et Cifuentes et al. (2005).

12 Dans les travaux de recherche, cette situation est connue sous le nom de « cash-in-the-market pricing ».

Voir, par exemple, Allen et Gale (2004), et Allen et Carletti (2006).
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probleme car la faiblesse des prix peut contraindre les banques a devoir céder des actifs supplémentaires,
ce qui, par ricochet, tire davantage les prix a la baisse. Par ailleurs, lorsque I’on demande aux banques de
valoriser leurs actifs — ou une partie d’entre eux au moins — aux prix en vigueur sur le marché, comme c’est
le cas en vertu des principes de comptabilisation en valeur de marché, la faiblesse des prix de marché a
aussi une incidence négative sur les bilans des banques qui ne sont pas vendeuses de ces actifs. Ces
dernieres peuvent alors étre contraintes de céder des actifs, ce qu’elles n’auraient sans doute pas fait si on
ne leur avait pas demandé de valoriser leurs actifs aux prix de marché. Ce processus de contagion semble
avoir joué un role important dans les crises financieres actuelles et a été a I’origine d’un débat théorique
majeur sur I’opportunité d’appliquer une comptabilisation en valeur de marché a un moment ou les
marchés ne fonctionnement pas normalement’*.

214 Filets de sécurité et autres dispositifs de sauvetage

17. Le risque systémique et la protection des consommateurs sont les principales raisons a I’origine
de la mise en place de filets de sécurité matérialisés par la garantie des dépdts bancaires et la fonction de
préteur en dernier ressort. L’assurance des dépbts bancaires peut prévenir les retraits de panique si tous les
dépots sont garantis™ car les déposants sont certains d’étre remboursés, mais elle ne permet pas
d’empécher les paniques générées sur le marché interbancaire ou via les systemes de reglement. Stricto
sensu, la notion de préteur en dernier ressort fait référence a I’apport de liquidités par la banque centrale a
des banques en difficulté. Bien qu’il existe un débat de longue date dans les travaux de recherche ainsi
qu’au niveau de I’élaboration des politiques quant a la forme optimale et au réle précis du préteur en
dernier ressort, il semble qu’il y ait un consensus autour de I’idée que — tout du moins dans des conditions
de marché normales — cet instrument ne doit pas étre utilisé pour résoudre le probléme de I’insolvabilité
d’une banque individuelle. Selon la vision « classique », les banques centrales devraient préter librement a
un taux de pénalité et en contrepartie de garanties de bonne qualité™. Cela devrait garantir que le préteur en
dernier ressort n’est sollicité que pour des banques manquant totalement de liquidités et dans des cas
d’urgence. Dans la pratique, toutefois, il est difficile, y compris pour les banques centrales, de distinguer
un manque total de liquidités d’une insolvabilité. Les banques qui ont besoin d’une aide d’urgence sont
soupgonnées d’insolvabilité, car sinon elles pourraient autrement lever des capitaux sur le marché. En
théorie, tant que les marchés sont des instruments suffisants pour gérer les crises de liquidité systémiques,
il ne devrait pas étre nécessaire pour la banque centrale de consentir des préts a des banques. Cependant, le
marché interbancaire peut s’arréter de fonctionner correctement, comme nous I’avons vu pendant la récente
crise, et il peut donc devenir nécessaire d’aider des banques®.

18. Certains ont fait valoir que méme si le manque de liquidités est inextricablement lié a la
probabilité d’une insolvabilité, I’intervention de la banque centrale continue de se justifier'’. En particulier,
les banques centrales devraient ouvrir le guichet de I’escompte aux banques dont les difficultés risquent de
se propager a I’ensemble du systeme. Lorsque le codt social de la faillite d’une banque est plus élevé que
son codt privé, la banque centrale doit ouvrir plus largement I’acces au guichet de I’escompte aux banques.
Cela ne doit pas impliquer un sauvetage systématique et sans discernement de toutes les banques. Dans la
mesure ou il réduit le codt privé de la prise de risque, le préteur en dernier ressort, comme tout dispositif

B Sur le réle de la comptabilisation en valeur de marché comme source potentielle de contagion, voir Allen et

Carletti (2008a) et (2008b).

Dans la pratique, dans la plupart des dispositifs de garantie des dépbts bancaires, les dépdts ne sont
habituellement pas tous couverts, de sorte que le systeme de garantie des dépdts bancaires risque de ne pas
empécher les retraits massifs.

B Voir Bagehot (1873).
16

14

Voir, par exemple, Allen et Carletti (2008c¢).

o Voir, par exemple, Goodhart (1987).
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d’assurance, incite les banques a prendre des risques plus importants. De ce fait, il est essentiel que les
banques centrales n’aident que les banques ayant un impact systémique. Dans la réalité, il s’agira
vraisemblablement de banques de grande envergure et d’établissements qui occupent des positions clés au
sein des systémes de réglement ou sur le marché interbancaire. A cet égard, la politique du préteur en
dernier ressort est susceptible de générer des disparités entre petites et grandes banques, avec des
conséquences préjudiciables en termes de concurrence pour les premiéres.

19. Il est important de noter que — comme on le verra plus en détail — il existe d’autres méthodes de
gestion des crises que les interventions des banques centrales. En particulier, on peut gérer les difficultés
des banques grace a des injections, par I’Etat, de capitaux publics — la solution du financement par les
contribuables — ou gréce a des injections de capitaux privés par des banques ou d’autres acteurs du marché
— la solution du financement par des fonds privés. Quelle que soit la forme d’intervention, un sauvetage
comporte toujours des problemes d’aléa moral, ce qui requiert d’appliquer de nouvelles réglementations
qui peuvent par exemple se matérialiser par la fixation de normes de fonds propres minimaux.

20. De plus, la nature publique ou privée de I’intervention est importante au regard de la politique de
la concurrence. Les subventions directes ou les renflouements d’établissements financiers entrent dans la
catégorie des aides d’Etat et ont un impact direct sur I’application de la politique de la concurrence au
secteur bancaire. A I’inverse, la solution privée peut entrer dans la catégorie des fusions si elle conduit a
I’acquisition du contrble de I’établissement en difficulté. Ces catégories peuvent, bien évidemment, étre
liées car une fusion, par exemple, s’accompagne souvent de I’injection de capitaux publics. Cela suppose
aussi de coordonner la politique de la concurrence « traditionnelle » (contréle des fusions, abus de position
dominante et ententes, par exemple) avec les aides d’Etat.

2.2 Concurrence dans le secteur financier®

21. Pendant longtemps, la politique de la concurrence a été appliquée avec prudence dans le secteur
bancaire. Aux Etats-Unis, par exemple, I’exemption dont bénéficie de facto le secteur bancaire vis-a-vis de
la Iégislation antitrust a été fortement menacée par des décisions de la Cour Supréme en 1963 et 1964'°, et
pourtant, les établissements financiers d’aujourd’hui sont encore traités quelque peu différemment des
entreprises d’autres secteurs. En Europe, la Commission n’a pas appliqué les anciens articles 85 et 86 du
Traité de Rome au secteur financier avant I’affaire Zuechner au début des années 80%. Jusqu’alors, le
secteur bancaire passait pour un secteur a part dans lequel I’activité était massivement influencée par les
politiques monétaires et financiéres des autorités des Etats membres, en particulier les banques centrales et
les instances de contréle, plutdt que par le marché.

22. Avant le processus de libéralisation, I’équilibre entre les avantages de la concurrence (en termes
d’efficience, de qualité, d’innovation et de compétitivité internationale) et I’accroissement potentiel de
I’instabilité était loin d’étre optimal. La réglementation était stricte et dans de nombreux cas, les banques
centrales étaient trop complaisantes vis-a-vis d’ententes entre banques, les favorisant méme quelquefois.
Une réglementation stricte entraine des codts élevés. Par exemple, le plafonnement des taux d’intérét induit
un surinvestissement dans les services et un nombre excessif de nouveaux entrants, et favorise un risque de
prise en otage de la réglementation. La situation a substantiellement évolué au cours des derniéres
décennies et aujourd’hui, les regles générales de la politique de la concurrence s’appliquent au secteur

18 Voir Carletti (2008) pour un examen plus complet de la concurrence dans le secteur bancaire.

19 Les décisions ont concerné les affaires Etats-Unis contre Philadelphia National Bank et Etats-Unis contre

Lexington (Bianco, Ghezzi et Magnani, 1998).

2 Cour de justice des Communautés européennes, Arrét de la Cour du 14 juillet 1981, Affaire 172/80,

Gerhard Ziichner contre Bayerische Vereinsbank AG.
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bancaire, et ce, méme si certaines exceptions liées a la spécificité du secteur subsistent dans un petit
nombre de cadres institutionnels.

23. Analyser la concurrence dans le secteur bancaire est un exercice relativement complexe. D’un
coté, I’argument général en faveur de la concurrence en termes de minimisation des colts et d’efficience
allocative s’applique au secteur bancaire. De I’autre, toutefois, comme sur de nombreux autres marchés, le
paradigme concurrentiel classique peut ne pas s’appliquer pleinement du fait de facteurs tels que :

e |’asymétrie de I’information dans les relations avec les entreprises
e les codts de changement de prestataire, et
o les réseaux dans les services bancaires aux particuliers®.

24, Principale conséquence, il arrive que la concurrence ne promeuve pas toujours I’efficience au
sein des marchés de capitaux. Ces facteurs seront étudiés I’un aprés I’autre.

2.2.1 Asymétrie de I’information

25. L’un des principaux réles des banques est de filtrer et de suivre des projets d’investissement. Cela
crée d’importantes asymétries de I’information entre les banques et les emprunteurs potentiels, et entre les
banques elles-mémes. La concurrence affecte ces asymétries, ce qui modifie aussi le groupe des
emprunteurs auxquels les banques prétent. Par exemple, lorsque les emprunteurs affichent des criteres de
qualité différents, la concurrence sur les marchés du crédit peut aggraver le probléme dit de la
« malédiction du vainqueur » car un relévement des taux de crédit tend a détériorer la qualité des
entreprises qui acceptent le prét, et donc de réduire la qualité de I’emprunteur. Augmenter le taux de prét
au-dessus de celui du concurrent a deux effets contraires sur le profit de la banque qui agit ainsi. D’un c6té,
elle accroit son profit par le biais de I’effet prix habituel. De I’autre, elle détériore la qualité des entreprises
qui acceptent le prét, réduisant donc son profit. Une entreprise n’acceptera en fait un taux de prét moins
avantageux qu’apres avoir été rejetée par toutes les autres banques proposant des taux plus favorables ;
mais cela implique que I’entreprise acceptant le prét d’une banque proposant un taux plus élevé a, en
moyenne, une solvabilité faible?’. Cela crée des barriéres & I’entrée endogénes et conduit & une structure
oligopolistique du secteur, et peut expliquer pourquoi le marché reste local pour les petites et moyennes
entreprises®.

26. Les notations de crédit peuvent aider a résoudre les probléemes d’asymeétrie de I’information. Elles
jouent un role clé dans les crédits a la consommation, les préts aux PME, les émissions d’emprunts de
sociétés privées et la création de titres adossés a des actifs. Dans de nombreux pays, les informations sur
les notations de crédit a la disposition des consommateurs et des PME sont limitées. Il s’ensuit notamment
que les banques et autres préteurs sont confrontés a un probléme d’antisélection. Il se peut que les ménages
et les PME qui abandonnent leur banque traditionnelle pour chercher des crédits ailleurs aient d’abord
essuyé un refus de celle-ci — lagquelle détient les informations les plus détaillées sur la solvabilité du client.
D’autres banques seront donc prudentes envers de nouveaux clients et leur factureront normalement une
prime de risque de crédit®*. Garantir un large accés a des informations précises sur la solvabilité des

2 Voir les études dans Carletti (2008) et Carletti et Vives (2008).

2z Broecker (1990).

2 Dell’ Ariccia (2001).

2 ;_/oir [e document de séminaire d’Akerlof (1970) ou I’étude de Sharpe (1990) plus liée aux marchés
inanciers.
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ménages et des PME aiderait a dépasser le probleme d’asymétrie de I’information et renforcerait la volonté
des banques & se livrer concurrence pour s’attacher les clients d’autres banques®.

217. En ce qui concerne les notations des titres, tels que les obligations de sociétés privées et les titres
adossés a des actifs, des agences de notation internationalement reconnues jouent un réle de premier plan.
Les autorités de la concurrence ont enquété sur certaines pratiques professionnelles des organismes de
notation®. 11 est fréquent que la concurrence entre ces agences ne favorise pas la fourniture de notations
précises et impartiales. Bien que les agences de notation soient susceptibles de se livrer une concurrence
acharnée pour s’attacher la clientele des émetteurs de titres, cette concurrence peut réduire la qualité des
notations du point de vue de I’investisseur — elle peut en effet inciter mutuellement les agences a abaisser
les normes de qualité et a créer une distorsion favorisant des notations exagérément élevées. Il y a peu, les
Etats-Unis ont introduit I’obligation pour les agences de notation d’étre « des organismes de notation
statistique reconnus sur le plan national » (NRSRO) et ont ainsi créé une barriére a I’entrée importante
pour les nouvelles agences de notation outre-Atlantique?’. Depuis que I’approche de la réglementation a
changé en septembre 2007, un plus grand nombre d’agences de notation sont parvenues a obtenir le statut
de NRSRO aux Etats-Unis, dont trois au moins qui n’acceptent d’étre rémunérées que par les investisseurs.
Cependant, il peut étre difficile de convaincre les investisseurs de permettre aux agences de noter de petites
entreprises. De méme, il est parfois compliqué de convaincre les émetteurs de communiquer des données a
des agences de notation qu’ils ne rémunérent pas car les émetteurs préferent — dit-on — avoir une relation
de clientéle classique avec les organismes de notation. La SEC américaine a présenté une proposition
proconcurrentielle visant a supprimer de nombreux reglements qui rendent obligatoire I’utilisation des
notations d’un organisme agréé, espérant qu’une plus grande prudence dans I’utilisation des notations
encouragera une concurrence de meilleure qualité entre organismes. De méme, la Commission européenne
a mis en avant quelques propositions mais celles-ci pourraient ne pas suffire a inciter de nouveaux
organismes a entrer sur ce marché et pénaliser massivement les nouveaux entrants en interdisant les
notations non sollicitées et en fixant éventuellement des conditions préalables draconiennes a
I’enregistrement d’agences de notation, comme celles récemment supprimées par la SEC américaine®. Des

» Voir Degryse et Ongena (2007).

» En 2008, le Département de la Justice des Etats-Unis a ouvert une enquéte sur certaines pratiques

commerciales de Moody’s a la suite de plaintes selon lesquelles la société suivait une stratégie de
déclassement automatique non justifié des émissions de titres pour lesquelles I’émetteur n’avait pas retenu
Moody’s et S&P comme organisme de notation rémunéré.

z La division antitrust du Département de la Justice des Etats-Unis a déclaré dans une lettre de mars 1998 a

la Securities and Exchange Commission des Etats-Unis : « Le Département s’oppose ... & une obligation
« d’agrément », telle que formulée actuellement. Conformément a cette obligation, un organisme de
notation devrait étre agréé en tant qu’émetteur de notations crédibles et fiables par les principaux
utilisateurs de notations de valeurs mobiliéres aux Etats-Unis pour se voir attribuer le statut de NRSRO.
L’adoption d’un tel critére est susceptible de créer une barriére quasi insurmontable pour de nouveaux
entrants sur le marché des services NRSRO. C’est pour cette raison que I’obligation d’agrément risque
d’étre anticoncurrentielle et de se traduire par des tarifs plus élevés pour les notations de valeurs mobiliéres
qu’ils ne I"auraient été autrement ».

2 Le Commissaire McCreevy (Communiqué de presse sur les organismes de notation, 12 novembre 2008)

déclare, au sujet d’une nouvelle initiative législative de la Commission européenne, que : « La diffusion
des notations non sollicitées sera restreinte : un organisme de notation ne pourra pas publier de telles
notations s’il ne dispose pas de suffisamment d’informations de bonne qualité pour le faire ». Bien que des
notations non sollicitées aient parfois été utilisées de maniére anticoncurrentielle par des organismes de
notation en exercice, une telle limitation peut avoir des conséquences involontaires et non souhaitables.
Publier des notations non sollicitées peut étre le seul moyen pour de nouveaux entrants de croitre et de se
développer. Les notations non sollicitées ne seraient pas utilisées a des fins anticoncurrentielles par des
organismes de notation qui ne percoivent aucune rémunération des émetteurs et, d’une certaine fagon, c’est
précisément ce type d’organismes de notation dont la croissance devrait étre soutenue par la
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propositions récentes s’en remettent pour une part considérable et peut-étre excessive a I’imposition de
coupe-feux®.

28. De nombreux investisseurs, ou parfois certaines réglementations, exigent qu’il y ait deux
notations de NRSRO pour détenir un titre dans leur portefeuille. Si de telles conventions devaient perdurer,
les autorités de contrdle devraient étudier comment garantir qu’une au moins de ces notations provient
d’une source dont I’impartialité ne peut étre mise en cause du fait d’une rémunération de I’émetteur. On
pourrait ainsi prévoir une disposition demandant aux investisseurs d’obtenir au moins une notation d’un
organisme de notation qui ne recoit aucune rémunération des émetteurs®. Une telle disposition
contribuerait a une concurrence promouvant des notations précises, publiées prioritairement dans I’intérét
des investisseurs. Cette proposition pourrait réduire les conflits d’intéréts qui prédominent dans une
relation dans laquelle I’émetteur rémunére I’agence de notation. Afin que des organismes de notation
disposent d’un socle d’informations suffisant pour établir des notations, Coffee (2008) estime qu’il faudrait
que toutes les agences aient un acces équitable aux informations, qu’elles soient ou non employées par les
émetteurs, avec des dispositions appropriées pour garantir la confidentialité des informations
communiquées.

2.2.2 Codts inhérents au changement de prestataire

29. La mobilité et le choix du client sont essentiels pour stimuler la concurrence dans les services
bancaires aux particuliers. Toutefois, la mobilité des clients est faible et la longévité des relations entre les
banques et leurs clients est importante®. Le nombre limité de transferts de comptes courants peut
notamment s’expliquer par les codts financiers et non financiers significatifs inhérents au changement de
prestataire. En passant d’une bangue a une autre, les clients induisent des colts liés au changement
physique de comptes, au transfert des paiements de factures et au manque d’informations. De plus, les
codts contractuels et psychologiques peuvent étre considérables.

30. Les colts de changement de prestataire représentent donc une source importante de puissance
commerciale sur le marché des services bancaires aux particuliers. Les effets concurrentiels du changement
de prestataire sont doubles. D’une part, ils conduisent a I’exercice d’une puissance commerciale une fois
que les banques ont constitué une clientéle qui reste acquise. D’autre part, ils induisent une concurrence
acharnée pour développer sa clientéle. A cet égard, il existe un facteur de concurrence puissant pour le

réglementation. Les réglementations qui prévoient d’interdire largement les notations non sollicitées
risquent de renforcer la domination du systeme de rémunération des agences par les émetteurs, avec tous
les conflits d’intéréts que cela induit, et de maintenir la forte concentration qui limite une concurrence saine
et profitable. Méme si les notations non sollicitées sont autorisées, les émetteurs peuvent préférer ne pas
communiquer d’informations a des organismes de notation indépendants qui sont plus susceptibles
d’attribuer des notes plus faibles que les agences de notation qu’ils rémunérent. Coffee (2008) laisse
entendre qu’un obstacle majeur a la concurrence serait surmonté grace a une garantie réglementaire d’acces
équitable a des données internes pour toutes les NRSRO, avec I’obligation pour celui qui regoit les données
de maintenir leur confidentialité.

2 Les propositions visant a interdire la participation d’analystes qui établissent une notation pour un titre a la

création ou a la vente dudit produit sont intéressantes en apparence. Mais rien ne prouve vraiment que la
séparation des taches incitera les analystes a étre plus rigoureux dans la notation des émissions de titres
nouveaux ou existants, sauf si les analystes sont rémunérés d’une maniére qui ne permette pas de penser
que la notation est une activité exceptionnellement rémunératrice.

% Voir Blundell-Wignall et Atkinson (2008).

3 Par exemple, dans une enquéte menée auprés d’environ 2 000 consommateurs britanniques en 2007,

5 % seulement avaient effectivement changé d’établissement bancaire. Ce chiffre est nettement plus faible
que dans de nombreux autres secteurs (voir http://www.oecd.org/datacecd/44/18/39753683.pdf.)
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marché. De ce fait, les colts de changement de prestataire peuvent conduire les banques a proposer des
taux de rémunération des dépots plus élevés dans un premier temps pour attirer les clients, puis les réduire
ensuite lorsque les clients sont acquis. Cette caractéristique semble cohérente avec ce que I’on observe de
maniére empirique et avec des exemples simplifiés®.

31. Les décideurs peuvent faciliter le changement de prestataire d’un certain nombre de maniéres.
Premiérement, ils peuvent contribuer a renforcer I’éducation et les connaissances financiéres des
consommateurs concernant les alternatives financiéres en diffusant, par exemple, davantage d’informations
sur les prix et en induisant plus de transparence. Deuxiemement, ils peuvent encourager I’adoption d’un
code de la profession bancaire pour I’utilisation de « modules de transfert de comptes ». Ces modules
simplifient les étapes administratives du changement de prestataire et réduisent de ce fait les codts.
Troisiemement, les décideurs peuvent promouvoir I’exploitation de la portabilité du numéro de compte,
bien que cette solution souléve toujours un certain nombre d’inquiétudes importantes concernant le codt
potentiellement élevé de sa mise en place, I’absence d’acces non discriminatoire au systeme de réglement
et le risque de perdre la capacité d’identifier les banques par I’intermédiaire des numéros de compte.

2.2.3 Réseaux

32. Enfin, I’existence de réseaux affecte aussi I’intensité de la concurrence car elle introduit des
éléments de concurrence non tarifaire dans I’interaction entre banques. Par exemple, la possibilité pour les
établissements de partager des réseaux de guichets automatiques bancaires peut étre utilisée comme un
facteur stratégique pour affecter la concurrence tarifaire sur le marché des dépdts et dissuader d’éventuels
entrants®. La concurrence dans les réseaux est aussi liée & la concurrence sur des marchés de type dual. Par
exemple, s’agissant des cartes de crédit, les commercants peuvent profiter du fait qu’ils acceptent la carte
pour développer leur clientéle et calmer la concurrence tarifaire. Toutefois, comme le systéeme doit étre
intéressant pour les deux parties du marché, c'est-a-dire les émetteurs et les acquéreurs, les commercants et
les clients, les changements de commissions d’interchange et de prix peuvent affecter I’équilibre final de
différentes maniéres®.

33. Pour résumer, la concurrence dans le secteur bancaire est intrinsequement imparfaite et de
nombreuses frictions et barriéres & I’entrée peuvent générer des rentes®®. Dans les services bancaires aux
particuliers, les colts de changement de prestataire sont trés élevés pour les clients, et la réputation et les
réseaux de succursales jouent comme des barriéres a I’entrée. S’agissant des services bancaires aux
entreprises, des relations de prét établies et I’asymétrie de I’information conferent aux grandes institutions
financiéres une certaine puissance commerciale vis-a-vis a la fois des sociétés et des investisseurs®. Les
services bancaires électroniques vont dans le sens de la contestabilité du marché, mais ils sont aussi
assujettis a des colts exogeénes et endogenes de transfert de compte.

3 Voir Degryse et Ongena (2007) pour une description détaillée de I’importance des colits de changement de

prestataire dans le secteur bancaire, et http://www.oecd.org/dataoecd/44/18/39753683.pdf pour un
descriptif de I’expérience des pays concernant les modules de transfert de comptes et la portabilité du
numéro de compte.

s Voir Matutes et Padilla (1994) ainsi que Degryse (1996) pour des conclusions similaires pour les services

postaux et de téléphonie.

3 Rochet et Tirole (2002).

® Degryse et Ongena (2008) fournissent des preuves de I’existence de ces rentes.

% Voir Degryse et Ongena (2008) pour des preuves de cette puissance commerciale dans le secteur bancaire.
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2.3 Concurrence et stabilité

34. Une question importante et partiellement non résolue concerne le lien entre la concurrence et la
stabilité. Jusque dans les années 80, I’opinion prédominante dans les travaux de recherche et chez les
autorités de tutelle voulait que la concurrence fragilise la stabilité. En particulier, une concurrence intense
passait pour favoriser des prises de risques excessifs et donc pour conduire a un risque plus important de
faillite de banques, et I’on pensait que la réglementation aidait a atténuer cet effet pervers. L’idée était
gu’en réduisant les valeurs de I’agrément bancaire des établissements de crédit (ou les rentes accessibles
aux actionnaires et/ou dirigeants), une plus grande concurrence renforcerait I’attrait de projets risqués®’.

35. Depuis peu, la conception de I’arbitrage potentiel entre concurrence et stabilité est de plus en plus
équilibrée. Des travaux récents montrent que des retraits de panique peuvent se produire indépendamment
de I’intensité de la concurrence sur le marché. Cependant, en relevant les taux de rémunération des dépéts,
un surcroit de concurrence peut exacerber le probléme de coordination entre déposants® et accroitre la
probabilité des mouvements de retrait®. Par ailleurs, la relation négative entre concurrence et stabilité n’est
pas nécessairement forte dés lors qu’il y a analyse approfondie du choix du risque des projets
d’investissement. Par exemple, lorsque des chefs d’entreprise — et non des banques — choisissent le risque
de leur projet d’investissement, une intensification de la concurrence sur le marché des préts réduit
I’inclinaison de ces chefs d’entreprise a prendre des risques, ce qui implique des portefeuilles plus sirs
pour les banques®. Enfin, certaines éléments économétriques révélent qu’une diminution des restrictions
de la réglementation — des barrieres moins élevées a I’entrée des banques et moins de restrictions
appliquées aux activités bancaires qui favorisent la concurrence — conduit & une moindre fragilité du
secteur bancaire, ce qui donne a penser que les restrictions réglementaires limitant la concurrence ont un
effet préjudiciable en termes de stabilité**.

36. En fin de compte, il semble plausible de penser qu’une fois que I’on a atteint un certain seuil, une
intensification de la concurrence tend a renforcer les incitations a prendre des risques et a accroitre la
probabilité d’une faillite de la banque. Cette tendance peut étre maitrisée par des considérations relatives a
la réputation, par I’existence de codts privés de I’échec pour les dirigeants ou par la réglementation. Dans
tous les cas, il reste & savoir quel degré de puissance commerciale doit étre autorisé dans le secteur
bancaire et si la politique de la concurrence doit étre modulée dans le secteur bancaire compte tenu de sa
spécificité . Par ailleurs, il convient d’indiquer clairement dans quelle mesure la concurrence peut avoir
contribué a la récente crise par le biais de la création d’une bulle des prix des logements et du
développement massif des préts consentis a des emprunteurs a risque, et plus généralement par le biais
d’une recherche acharnée par les banques d’opportunités plus rentables telles que les produits structurés et
la titrisation.

3 Voir, par exemple, les influents travaux de Keely (1990) ainsi que Hellmann et al. (2000) ; Matutes et

Vives (2000), et Allen et Gale (2004).

% Voir Matutes et Vives (1996).

% Voir Goldstein et Pauzner (2005).

40 Voir Boyd et De Nicol6 (2005) ainsi que Caminal et Matutes (2002).
o Beck et al. (2004).
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Questions a examiner
e  En quoi les marchés de capitaux se distinguent-ils des autres types de marchés ? De quelle maniere la politique
de la concurrence peut-elle traiter les établissements et les produits financiers différemment du fait de ces
distinctions ?

e  La concurrence est-elle nécessairement un facteur d’efficience sur les marchés de capitaux ? Comment faudrait-
il caractériser « I’efficience » sur les marchés de capitaux ?

o  Quelles défaillances de la concurrence sont susceptibles d’avoir contribué a la crise dans le secteur financier ?

e  Quel a été le role de la concurrence dans les services de notation, et des barriéres a I’entrée dans la fourniture de
ces services ?

3. Le role de la politique de la concurrence dans le sauvetage et la restructuration du secteur
financier
37. Il ressort de la précédente section que I’équilibre entre concurrence et stabilité est fragile, et que

I’lampleur de [I’application de la politique de la concurrence au secteur financier reste incertaine.
Cependant, comme on I’a vu, I’attitude a I’égard de la concurrence dans le secteur bancaire a
considérablement changé dans les derniéres décennies, plusieurs caractéristiques de la formulation et de la
conception actuelle de la politique de la concurrence méritent d’étre décrites de maniére plus approfondie

car elles concernent des exemptions spécifiques dues a des préoccupations de stabilité.
3.1. Formulation de la politique de la concurrence dans le secteur financier

38. Aux Etats-Unis, les fusions dans le secteur financier sont assujetties a un examen des pouvoirs
publics, mais les critéres utilisés sont lIégerement plus souples que ceux employés dans d’autres secteurs.
Les seuils de tolérance appliqués a I’indice Herfindahl au-dessous desquels une fusion n’est pas remise en
question sont plus élevés pour le secteur bancaire que pour d’autres secteurs*. De plus, les fusions sont
analysées et les décisions a leur égard sont prises par I’autorité de tutelle appropriée (OCC, FDIC ou FED)
avec un examen paralléle du Département de la Justice qui peut se traduire par un appel contre la décision
de I’autorité de tutelle®. Dans les années 90, ce dispositif a créé plusieurs problémes dans le passé en
raison de certains litiges dans certaines affaires entre le Département de la Justice et les autorités de tutelle
sectorielles.

39. En Europe, la conception de la politique de la concurrence dans le secteur bancaire a aussi été
massivement renforcée au niveau national et de hombreuses exceptions ont été supprimées pendant les
deux dernieres décennies. En Italie, par exemple, depuis décembre 2005 la politique de la concurrence
dans le secteur bancaire n’est plus appliquée par la Banque d’ltalie mais plutdt par I’autorité de la
concurrence comme dans tous les autres secteurs. Aux Pays-Bas, la loi sur la concurrence de 1998
s’applique au secteur bancaire, mais depuis I’an 2000 seulement. De méme, au Portugal, le systeme

42 Les fusions de banques ne sont pas remises en question — le fameux « filtre A» — si I’indice HHI

n’augmente pas de plus de 200 points (au-dessus de 1 800 points) alors que dans d’autres secteurs, les
fusions ne sont habituellement pas remises en question sauf si elles se traduisent par une progression de
plus de 100 points (au-dessus de 1 800 points) de ce méme indice HHI (Voir Bianco, Ghezzi et Magnani,
1998).

Pour plus de détails sur le systéme américain, voir la Communication des Etats-Unis lors de cet ensemble
de tables rondes.

43

74




DAF/COMP(2009)11

bancaire est assujetti a un contréle des fusions depuis 2003, avec toutefois un retard de cing ans par rapport
aux autres secteurs. Enfin, la décision de la Cour de cassation francaise de 2003 concernant la fusion entre
le Crédit agricole et le Crédit lyonnais a clairement stipulé que le secteur bancaire était soumis a un
contrdle des fusions en France®.

3.2 Spécificités persistantes de la politique de la concurrence dans le secteur financier

40. Malgré ces changements, certaines spécificités importantes concernant la relation entre
concurrence et stabilité demeurent dans la conception institutionnelle de la politique de la concurrence
dans le secteur bancaire. Comme I’indique I’article 21(3) du Reglement de la Commission européenne sur
les fusions : « les Etats membres peuvent prendre les mesures appropriées pour assurer la protection
d'intéréts légitimes autres que ceux qui sont pris en considération par le présent reglement et compatibles
avec les principes généraux et les autres dispositions du droit communautaire (...) Sont considérés comme
intéréts légitimes au sens du premier alinéa, la sécurité publique, la pluralité des médias et les regles
prudentielles (...) ». Prise littéralement, cette disposition implique, au moins dans le contrdle des fusions,
gue les considérations relatives a la stabilité peuvent I’emporter sur les considérations relatives a la
concurrence. Au Canada, la fusion d’établissements financiers peut &tre exemptée du contréle des fusions
si le ministre des Finances certifie que I’opération se fait dans I’intérét du systeme financier canadien. En
Suisse, I'autorité de contrble peut se substituer a I’autorité de la concurrence et approuver une fusion
bancaire, si cela est nécessaire pour protéger les intéréts des créanciers™®.

3.3 Politique de la concurrence en période de crises financieres systémiques

41. Bien qu’il soit plausible d’imaginer une approche plus souple de la puissance commerciale dans
le secteur bancaire, il reste difficile de savoir si la présomption selon laquelle les considérations de stabilité
doivent I’emporter sur les considérations de concurrence est justifiée. La question est plutét de savoir dans
quelle mesure les considérations relatives a la stabilité devraient influencer la conception et I’application
de la politique de la concurrence. Compte tenu de la situation de crise actuelle, I’important est surtout que
I’application de la politique de la concurrence présuppose une stabilité des conditions de marché. Au stade
actuel, la politique de la concurrence a pour objectif de lutter contre les éventuels effets anticoncurrentiels
provenant de cas individuels plutdt que d’une situation généralisée. La plupart des exemptions
d’application de la politique de la concurrence au secteur financier précédemment décrites font en fait
référence a des affaires concernant des banques individuelles et non pas a une crise générale touchant tout
le systéeme, telle que celle que nous connaissons actuellement.

42. Les autorités de la concurrence sont désormais confrontées a une intervention massive du secteur
public dans le systéme bancaire, tant de la part des autorités de tutelle que des pouvoirs publics, ainsi que
de la part des banques centrales. Une multitude de mesures ont été prises dans les derniers mois pour venir
en aide aux marchés de capitaux, y compris des assouplissements massifs des politiques de taux, des
changements au niveau des injections de liquidités en termes d’élargissement des demandes de garanties,
des échéances et des contreparties, et des achats plus directs d’actifs, des programmes d’injection de
capitaux et de garantie couvrant les engagements des établissements financiers et des transactions sur le
marché interbancaire. De plus, les autorités de tutelle a travers le monde ont directement participé a des
sauvetages dans I’urgence tels que ceux de Bear Stearns, Morgan Stanley, Northern Rock, Fortis, ING,
IKB, West LB et Hypo Real Estate, pour ne mentionner que quelques cas. Toutes ces mesures semblent
avoir été dynamisées par la peur d’une contagion résultant de la défaillance d’un établissement et d’un
risque de crise systémique découlant d’une large perte de confiance a I’égard du systéme financier.

4 Voir Carletti et al. (2006), et Carletti et Vives (2008).
° Voir de nouveau Carletti et al. (2006), et Carletti et Vives (2008).
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43. La profondeur de la crise et I’ampleur de I’intervention publique sont presque sans précédent. A
travers le monde entier, les autorités de la concurrence sont instamment invitées a participer a ces
interventions et pas seulement en raison de I’'urgence qu’il y a a agir. On s’interroge de nouveau beaucoup
sur I’application de la politique de la concurrence au secteur financier. Certaines formes d’intervention
publique se justifient sans doute par le caractere exceptionnel des circonstances, mais la question de savoir
dans quelles proportions il convient de les autoriser reste totalement ouverte. Certains font valoir que les
regles de la concurrence devraient étre suspendues pendant la durée de la crise, ce qui permettrait aux
autorités de tutelle de se concentrer uniquement sur I’objectif de sauvegarder la stabilité du systéme
financier. Globalement, on ne sait pas tres bien si la concurrence est une chose souhaitable lorsqu’il y a une
crise systémique. Certains autres auteurs ont en revanche insisté sur I’importance d’une application stricte
des regles de concurrence strictes pendant la crise actuelle afin de garantir des regles du jeu équitables et
une réaction coordonnée a la crise, et pour éviter une course peu rentable aux subventions entre les pays en
vue d’attirer les déposants et les investisseurs. De plus, les effets a long terme de I’assouplissement de la
politique de la concurrence peuvent étre graves. Les fusions qui conduisent en particulier a une forte
concentration des marchés sont pratiquement impossibles a inverser.

3.3.1 Réglementation des aides d’Etat — I’expérience européenne

44, Certains aspects de la politique de la concurrence, tels que la doctrine de I’entreprise défaillante
dans I’examen des fusions, peuvent aider a traiter la situation, mais il s’agit alors de nouveau de gérer des
situations de défaillance individuelle plutdét qu’une crise généralisée. Afin de faciliter la relation entre la
politique de la concurrence et I’intervention publique, la Commission a récemment publié une
Communication sur les modalités d’application des régles sur les aides d’Etat aux mesures prises en faveur
des établissements financiers dans le contexte de la crise actuelle*. Bien que consciente du caractére
exceptionnel de la situation présente et du risque systémique inhérent au systéme financier, la
Communication indique clairement les éléments des programmes publics qui sont essentiels pour prévenir
des distorsions excessives de concurrence entre les établissements financiers intervenant sur le marché ou
des répercussions préjudiciables sur d’autres Etats membres, en particulier 8 moyen et long terme.

45, La Communication fait une distinction entre dispositifs d’appui en faveur des établissements
individuels, en particulier ceux qui sont importants pour I’équilibre du systéme, et dispositifs généraux. Les
deux formes d’appui peuvent étre évaluées en vertu de I’article 87(3)(c) du Traité et des directives
générales sur les aides d’Etat pour le sauvetage et la restructuration d’entreprises en difficulté®’. Ces
directives indiquent clairement quelle aide d’Etat peut étre autorisée pour remédier a de graves
perturbations de I’économie d’un Etat membre, comme I’incapacité du systéme financier & fonctionner
dans son intégralité.

46. A propos de I’appui individuel, la Communication fait une distinction claire entre les
établissements dont les difficultés découlent exclusivement des conditions générales du marché — qui ont
durement limité I’acces aux liquidités — et ceux qui sont en difficulté pour des raisons endogénes liées a
leur modéle d’entreprise ou a leurs pratiques. Alors que les dispositifs fournissant un soutien au premier
type d’établissements sont justifiés car ils sont moins susceptibles de conduire a de graves conséquences en
termes de prise de risques excessifs, les dispositifs soutenant le second type d’établissements nécessitent
une évaluation dans le cadre des régles normales relatives aux aides d’Etat. On ne doit avoir recours aux
programmes de recapitalisation que pour soutenir des établissements financiers fondamentalement sains.
Bien qu’elle soit théoriquement justifiée, cette démarche se heurte a un probléeme dans la pratique étant
donné qu’il est difficile de faire la distinction, en particulier dans une situation tendue comme celle que

46 Communication de la Commission — Application des régles en matiére d'aides d'Etat aux mesures prises en
rapport avec les institutions financiéres dans le contexte de la crise financiere mondiale (2008/c 270/02).

4 JO C 244, 01-10-2004, p.2.
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nous connaissons actuellement, entre les deux types d’établissements. Le risque est d’en arriver a aider
sans discernement tous les établissements.

47. Pour éviter les distorsions excessives de concurrence, la Communication requiert que les
dispositifs généraux de garantie ainsi que la possibilité de recapitalisation soient accessibles a tous les
acteurs du marché intervenant au sein du marché des capitaux d’un pays donné. Les criteres d’acces
doivent étre objectifs et ne pas donner lieu a des discriminations sur la base, par exemple, de la nationalité.
Les filiales de banques étrangéres doivent pouvoir avoir acces a la méme garantie que les établissements
nationaux. L’objectif est d’éviter d’entrainer des distorsions excessives sur les marchés voisins et sur le
marché interne dans son ensemble. De nouveau, la difficulté concerne cependant la possibilité d’appliquer
ce principe dans la réalité. Alors que I’accés général de tous les établissements intervenant sur un marché
de capitaux donné ne devrait pas créer de distorsions de concurrence sur ledit marché, un probleme est de
savoir a quel point il est possible de limiter les effets préjudiciables sur les autres marchés nationaux.
Compte tenu de la taille et de la compétitivité internationale de nombreux établissements financiers dans
les systemes modernes, il semble difficile de circonscrire les effets concurrentiels des dispositifs généraux
de garantie aux frontieres nationales, de fagon a assurer des regles du jeu équitables sur le marché interne
méme en présence de dispositifs nationaux de garantie. On peut craindre en effet que les pouvoirs publics
d’un Etat puissent en réalité protéger leurs champions et leurs intéréts nationaux sous couvert de soutiens
et de sauvetages de nature systémique pour le systeme financier. Bien que ce probléme soit posé dans le
contexte européen, cette inquiétude vaut clairement pour d’autres juridictions aussi.

48. Concernant I’étendue de la couverture, la Communication requiert que les garanties ne couvrent
gue les engagements nécessaires. Afin de maintenir la confiance a I’égard du systéme financier, les dép6ts
de particuliers et, dans une certaine mesure, les dép6ts de gros montant entre intermédiaires peuvent étre
protégés, mais les dettes subordonnées non garanties et les autres formes de dettes ne devraient pas I’étre.
Le raisonnement est d’éviter que les déposants effectuent des retraits massifs inutiles et inefficients, tout en
maintenant parallelement — dans la mesure du possible tout du moins — une discipline de marché et en
limitant les comportements imprudents & I’avenir. Dans le méme esprit, pour minimiser I’aléa moral les
actionnaires ne devraient pas recevoir des aides sous quelque forme que ce soit, et les dirigeants devraient
étre révoqués. Malheureusement, cela ne semble cependant pas avoir été toujours le cas.

49. De plus, afin d’éviter des distorsions injustifiées de concurrence résultant de ces dispositifs de
garantie, certaines clauses de sauvegarde ou autres dispositions peuvent s’avérer nécessaires, en particulier
dans le cas des programmes de recapitalisation. Il peut s’agir de restrictions relatives aux pratiques
commerciales par le biais, par exemple, de plafonds de parts de marché, des limites concernant la taille du
bilan des établissements bénéficiaires ou d’autres restrictions de comportement qui peuvent étre
nécessaires pour atteindre I’objet de la garantie. Ces dispositions soulévent des questions quant a la bonne
facon d’en assurer le suivi et I’application car les services financiers (et donc les pratiques) ne sont
habituellement pas des produits standardisés. En outre, certaines restrictions telles que celles relatives a la
croissance de I’entreprise peuvent elles-mémes générer des effets anticoncurrentiels en termes d’ententes.

50. Un autre probléme d’importance majeure concerne la rémunération du dispositif de garantie ou
de toute autre forme d’intervention, comme les programmes de recapitalisation. En principe, la
rémunération de tout type de soutien, tel que I’émission d’actions nouvelles ou les contrats d’échange
d’actifs, devrait étre fixée sur la base d’une valeur déterminée en fonction du marché et aussi proche que
possible du prix de marché. Cependant, a I’heure actuelle, le mécanisme de fixation des prix au sein des
marchés semble avoir cessé de fonctionner correctement. Dans cette situation, il est important de se
demander comment calculer de maniére transparente une rémunération appropriée pour les soutiens
publics a un moment ou les marchés manquent tellement de liquidité et sont si volatils que les prix risquent
de ne plus étre en rapport avec la valeur des paramétres fondamentaux. Cette question ressemble au débat
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actuel relatif a I’application de normes de comptabilisation en valeur de marché lorsque les marchés ne
fonctionnement pas convenablement®.

3.3.2 Nationalisation

51. Malgré le caractére exceptionnel de la situation actuelle des marchés de capitaux, I’expérience
des crises précédentes ne doit pas étre ignorée et toutes les solutions possibles doivent étre étudiées et
comparées attentivement. Par exemple, la nationalisation des établissements financiers est une solution
pour gérer la crise. Cette méthode a été suivie par de nombreux pays a travers le monde dans les années 30
et, plus réecemment, en Scandinavie au début des années 90, lorsque les établissements financiers ont été
temporairement placés sous le contrdle de I’Etat puis de nouveau privatisés aprés la fin de la crise, et en
Irlande et en Islande pendant la crise actuelle.

52. Quels effets concurrentiels sur le moyen et le long terme cette solution génére-t-elle comparée
aux autres solutions? La question reste ouverte. D’une part, la nationalisation peut sembler plus
transparente que les programmes publics de subvention ou de recapitalisation. En prenant le contréle de
ces établissements, I’Etat peut considérer qu’il est plus facile de mettre en ceuvre toutes les mesures
nécessaires pour rétablir la viabilité a long terme des entreprises. La direction est révoquée et il n’y a pas
besoin d’en surveiller le comportement ou d’appliquer des clauses de sauvegarde ou d’autres dispositions.

53. D’autre part, cependant, étre la propriété de I’Etat n’est pas toujours la panacée en termes
d’efficience et de compétitivité. Alors que le systéme public présente I’avantage indéniable par rapport au
systeme privé de ne pas subir de crises de confiance en raison de la possibilité de prélever des imp6ts et de
faire tourner la planche a billets ou d’émettre des bons du Trésor, il risque en méme temps d’étre laxiste et
de manquer de rigueur®®. Cela peut retarder la date de la reprise et induire des prises de risque. Les travaux
de recherche mettent aussi en évidence un aspect négatif de la nationalisation en indiquant que la présence
de banques détenues par I’Etat conduit & une diminution de la concurrence et & un moindre développement
de I’activité financiére®®. On observe souvent que les banques détenues par I’Etat sont dirigées en fonction
de considérations politiques plutét que d’objectifs d’efficacité lors des décisions. Les entreprises qui
empruntent auprés de banques nationalisées paient moins cher que celles qui empruntent aupres de
banques détenues par des capitaux privés mais ont aussi tendance a &tre moins rentables et plus risquées en
moyenne™. Toutes ces considérations donnent & penser que si la nationalisation peut &tre une bonne
solution & une situation de crise a court terme, elle doit étre temporaire.

3.33 Mégafusions

54, Une autre solution consiste a gérer une crise systémique en procédant a des fusions de grande
envergure. Les effets concurrentiels de la concentration dans le secteur financier ont été largement analysés
dans les travaux de recherche. De facon générale, la concentration semble avoir des conséquences
négatives en termes de taux d’intérét sur les préts et les dépéts, et la disponibilité de crédits a court terme,

8 Le débat concernant les mérites de la comptabilisation en valeur de marché pour les établissements

financiers est animé depuis un certain temps maintenant. Bon nombre d’observateurs font valoir que les
prix de marché constituent la meilleure estimation disponible de la valeur et devraient étre toujours utilisés.
D’autres, cependant, indiquent qu’en période de crise, les prix de marché ne sont pas représentatifs de la
valeur d’un actif et que leur utilisation peut conduire a de graves distorsions. Voir Allen et Carletti (2008a)

et (2008b).
49 Voir la discussion de la dichotomie « flexibilité contre laxisme » dans Rochet et Tirole (1996).
%0 Voir Barth, Caprio et Levine (2004), et La Porta et al. (2002).

> Voir, par exemple, Sapienza (2004).
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mais il apparait que ces conséquences se dissipent & plus long terme®®. Bien que ces résultats puissent
paraitre encourageants, il convient de remarquer que la plupart des fusions étudiées dans les travaux de
recherche ont eu lieu dans des conditions de marché « normales » plutdt que dans des situations de crise, et
donc que ces études ne permettent peut-étre pas de tirer des conclusions quant aux conséquences
potentielles de méga fusions pendant des situations de crise.

55. L’exemple le plus pertinent est peut-étre la vague de mégafusions japonaises dans les années 90,
au moment ol de nombreux établissements financiers ont été contraints de fusionner pour surmonter la
crise et en particulier recouvrer une grande partie des préts improductifs. La création de grands
établissements financiers accroit certainement la possibilité d’affirmation d’une puissance commerciale et
d’effets anticoncurrentiels — aussi en raison de I’irréversibilité du processus — et elle peut également
exacerber le probléme des prises de risques excessifs d0 a I’anticipation de sauvetages futurs du fait de la
taille d’ordre systémique de ces établissements. Cela peut cependant conduire au probléme de la création
« d’établissements trop gros pour pouvoir étre sauvés », en particulier dans les petits pays, c'est-a-dire a
une situation dans laquelle les pouvoirs publics nationaux sont incapables de sauver les établissements
financiers du fait de leur taille excessive.

56. Les mégafusions sont rarement I’unique solution appliquée aux situations de crise. Elles sont
souvent accompagnées par une certaine forme de soutien de I’Etat. Au Japon, les autorités publiques ont
injecté 10 000 milliards de yens dans plusieurs grandes banques dans les années 1998-2003 pour tenter de
renforcer leurs fonds propres®. En ce qui concerne la récente crise, les fusions orchestrées de Bear Stearns
et Merrill Lynch avec JP Morgan et Bank of America, respectivement, ont impliqué de tres importantes
injections de fonds publics sous la forme de garanties. A I’inverse, certaines autres fusions organisées ont
entrainé I’acquisition d’une partie des actions par I’Etat, ce qui s’est traduit, de facto, par des
nationalisations partielles. On citera, comme exemple de fusion récente, celle qui a été organisée entre
Lloyds TBC et HBOS au Royaume-Uni, & I’issue de laquelle I’Etat détient environ 43 % de la nouvelle
entité combinée. Les conséquences futures, en termes de concurrence, de ces solutions hybrides sont trés
incertaines. Beaucoup dépendra de I’influence effective de I’Etat dans la gestion des activités
commerciales de ces établissements et de la durée de détention par I’Etat des actions.

57. Pour terminer, il convient de rappeler I’importante décision du ministre britannique du
Commerce et de I’Industrie qui s’est opposé en 2001 a I’acquisition prévue d’Abbey National par Lloyds.
L’inquiétude, a I’époque, était qu’aucune solution n’aurait pu compenser les effets anticoncurrentiels
pouvant résulter de cette acquisition en raison de la structure hautement oligopolistique du secteur bancaire
britannique. Le changement de cap spectaculaire observé dans I’affaire Lloyds/HBOS témoigne de la
difficulté exceptionnelle de la situation et de la subordination des questions de concurrence aux questions
de stabilité qui en est résultée, tout du moins a court terme.

> Voir Degryse et Ongena (2007, Annexe B) pour une synthése des résultats des travaux de recherche.

> Hanazaki et Horiuchi (2003).
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Questions a examiner

e Le droit de la concurrence doit-il étre mis entre parenthéses dans le secteur financier pendant une crise
systémique, pour des raisons d’intérét public ou pour d’autres motifs ? Dans I’affirmative, comment doit-
on procéder ?

e Comment les autorités de la concurrence devraient-elle appliquer les régles générales de la politique de la
concurrence concernant les fusions, les conduites anticoncurrentielles et les aides d’Etat pendant une
crise ? Est-il possible dans la pratique d’appliquer les doctrines de I’entreprise défaillante aux fusions en
tant que mesures de crise ? Les considérations requises pour I’examen d’une fusion dans le secteur
financier pendant une crise sont-elles différentes de celles requises pour I’examen d’une fusion dans
d’autres secteurs ? Comment devrait-on évaluer un impact concurrentiel négatif sur la structure du marché
a moyen et long terme lors de I’examen des fusions nécessaires pour soutenir le systeme financier ?

e  Pour minimiser I’impact concurrentiel négatif sur la structure du marché a moyen et long terme, ces
mesures sont-elles des solutions efficaces (ex: engagements temporaires a respecter certains
comportements ou certaines mesures de suivi) ?

e  Quelles normes et garde-fous ou autres dispositions sont nécessaires pour prévenir des distorsions de
concurrence lorsque des capitaux publics sont utilisés pour des injections de fonds propres ou des
garanties ?

e  Quelles lecons peut-on tirer de la maniére dont les autorités de la concurrence ont participé aux réponses
aux crises récentes et a des événements précédents tels que la crise financiere asiatique de 1997 ? Dispose-
t-on d’exemples de crises financiéres passées dans lesquelles des mesures de réponse d’urgence a la crise a
court terme (comme des mégafusions dans le secteur financier et d’autres secteurs d’activité) ont
occasionné plus de dommages pour la concurrence sur le moyen et long terme ?

\

4. L’économie réelle : obstacles a la politique de la concurrence dans les périodes de
ralentissement

58. A la différence de nombreuses autres crises, celle qui a débuté pendant I’été 2007 a commencé
dans le secteur financier. Personne ne comprend encore tout a fait les raisons pour lesquelles elle a eu lieu,
mais bon nombre d’observateurs les attribuent a des motivations douteuses dans la procédure d'octroi de
certains préts hypothécaires et leur titrisation, a I’attribution de notations aux produits titrisés et aux
systemes de gestion des risques des sociétés d’investissement. L’impact mondial considérable de la crise
donne cependant a penser que les ennuis liés aux crédits hypothécaires a risque sont un symptdme plutdt
qu’une cause. L’un des grands problémes tient a I’existence d’une bulle, d’abord au niveau des cours des
actions puis ensuite des prix des biens immobiliers, et le systeme économique souffre maintenant des
répercussions de I’éclatement de cette bulle. Les politiqgues monétaires des banques centrales semblent
avoir été trop accommodantes et s’étre beaucoup trop concentrées sur I’inflation des prix a la
consommation en oubliant celle des prix des actifs. Par ailleurs, la crise asiatique de 1997 et les mesures
prises par le FMI pendant cette crise ont incité les pouvoirs publics des pays d’Asie a I’épargne. Cela a
créé d’importants déséquilibres mondiaux qui ont contribué a alimenter la bulle.

4.1 Difficultés inhérentes a la crise actuelle
59. Quelles que soient les raisons a I’origine de la crise, il est certain que ses effets se sont
aujourd’hui répercutés sur I’économie réelle. La plupart des pays industrialisés et non industrialisés

souffrent de difficultés et bon nombre de leurs secteurs entrent en récession. Les problemes sont multiples.
D’une part, les difficultés des secteurs financiers conduisent les intermédiaires a durcir leurs criteres
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d’attribution de crédits, d’ou la difficulté croissante pour les entreprises d’obtenir des préts et a des taux
intéressants. D’autre part, la chute de la demande des ménages pése sur les ventes et les carnets de
commandes. De nouveau, comme dans le domaine financier, les problemes ne sont pas limités a quelques
entreprises mais affectent I’ensemble des secteurs. L’industrie automobile constitue a cet égard un exemple
trés frappant, mais d’autres secteurs manufacturiers, la construction et bien d’autres branches encore
subissent d’intenses pressions.

60. Comme pour le secteur financier, les pouvoirs publics sont extrémement sollicités pour soutenir
des industries en difficulté par le biais de subventions et de dispositifs de protection, et de nouveau, les
autorités de la concurrence subissent des pressions pour assouplir les normes d’application des regles afin
de favoriser une reprise de I’économie. Face a ces pressions, il est difficile pour ces autorités de montrer
que la concurrence fait toujours partie de la solution — dans I’intérét des ménages et du développement de
I’innovation, de la compétitivité et de la productivité.

61. Premier point a souligner, ces industries ne sont généralement pas aussi spéciales que le secteur
financier. Ce dernier occupe une position particuliére dans le systéme économique en raison des différents
réles qu’il joue et notamment parce qu’il canalise les capitaux des investisseurs vers les entreprises de
production, exercant de ce fait une influence directe sur la croissance et la prospérité générale. De plus,
comme on I’a vu, le secteur financier est sujet a un risque de contagion et de crise systémique beaucoup
plus important que les autres secteurs en raison du décalage d’échéances entre leurs éléments d’actif et
leurs éléments de passif, et des interconnexions entre banques via les systemes de reglement et le marché
interbancaire. Cela améne a classer le secteur financier comme un secteur « spécial » et a justifier
I’intervention des pouvoirs publics. On ne peut pas en dire autant des industries en difficulté. La faillite
d’une entreprise — tout du moins jusqu’a une certaine taille — ne risque pas de se répercuter en chaine sur
un trop grand nombre d’autres. L’existence de surcapacités dans de nombreuses industries donne a penser
qu’il peut étre plus difficile de rétablir la viabilité des sociétés secourues sur le long terme. Enfin, et a la
différence du secteur financier, le paradigme concurrentiel classique s’applique aux secteurs de I’économie
réelle en ceci que la concurrence est susceptible de promouvoir I’efficience, de bénéficier aux ménages et
de dynamiser la productivité.

62. Le probléme avec la crise actuelle est cependant que des secteurs entiers — et pas seulement
quelques entreprises individuelles — sont en difficulté et que leur faillite met en danger des pans complets
des économies nationales. Comme pour les établissements financiers, de nombreuses entreprises ont des
problemes du fait de facteurs exogénes et non en raison de la conduite interne de leur activité.
L’éclatement de la bulle crée des incertitudes considérables en termes d’épargne et d’investissement. Les
taux de change ont beaucoup fluctué et les cours des actions se sont révélés exceptionnellement volatils a
travers le monde®. Il y a quelques mois, les prix des matiéres premiéres, telles que le pétrole, ont atteint
leur plafond historique, et aujourd’hui ils se retrouvent a des niveaux bien inférieurs — I’écart semble trop
important pour étre justifié par des raisons fondamentales. Compte tenu de ces incertitudes importantes, les
personnes ne connaissent plus I’état de leur patrimoine et ne savent pas combien elles doivent épargner
maintenant que la bulle des prix des actifs a éclaté. Les entreprises ne savent pas non plus quelles quantités
produire et quels investissements réaliser. Ces problemes sont considérablement exacerbés par la crise
financiere et ses répercussions. La menace d’une récession incite les entreprises a diminuer leur production
et a licencier des salariés, avec les lourdes conséquences préjudiciables que cela a sur le chdmage et, par
voie de conséquence, sur la demande des ménages.

63. Compte tenu de ces circonstances spéciales, la question est de nouveau de savoir si le soutien des
pouvoirs publics est justifié et si c’est le cas, comment la politique de la concurrence doit étre appliquée au
moment d’une crise systémique. La volatilité actuelle des prix souléve aussi la question de savoir sur quoi

> Voir, par exemple, Allen et Carletti (2008c).
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la politique de la concurrence doit se baser pour appliquer la réglementation anticoncurrentielle. Si les prix
ne reflétent pas les paramétres fondamentaux, alors ce ne sont peut-étre pas des indicateurs appropriés pour
évaluer le niveau de concurrence sur les marchés. Alors que cela était déja d’une importance majeure pour
le secteur financier, c’est désormais aussi le cas pour les secteurs de I’économie réelle. L’impact de la
volatilité des prix sur la stratégie d’application du droit de la concurrence au moment des crises mérite
qu’on accorde beaucoup d’attention a cette question. La volatilité des prix semble différencier la crise
actuelle des précédentes et souléve la question de savoir si cela justifie ou non une approche différente de
I’application du droit de la concurrence.

4.2 Expériences des crises précédentes

64. Pendant les périodes de récession ou de crise, certains suggérent parfois d’appliquer avec plus de
souplesse les lois régissant la concurrence. Lors de crises précédentes, les autorités de la concurrence ont
subi d’intenses pressions politiques pour atténuer la rigueur de leur action dans des secteurs entiers ou
assouplir les normes d’application du droit de la concurrence, soit en permettant aux pouvoirs publics de
soutenir les entreprises en difficulté avec des subventions d’Etat, soit en assouplissant les dispositions
applicables aux fusions ou aux ententes anticoncurrentielles afin de réduire les pressions sur les prix liées a
I’intensité de la concurrence.

65. Dans le domaine des fusions, cela signifiait une tendance favorable a des politiques
protectionnistes, ce qui se traduisait par une approche pleine de bienveillance a I’égard des champions
nationaux (c'est-a-dire en autorisant des fusions entre entités du pays qui auraient autrement été
considérées comme anticoncurrentielles) et par un soutien de I’actionnariat national (c'est-a-dire en
interdisant des acquisitions d’entités nationales par des entités étrangéres qui auraient autrement été
considérées comme proconcurrentielles). Dans le domaine des relations entre concurrents, cela signifiait
permettre aux entreprises de s’organiser elles-mémes pour promouvoir une autorégulation et des régles de
conduite mutuellement convenues pour compenser les faiblesses du marché. Toutefois, une coopération
aussi étroite favorisait souvent explicitement des accords de coopération entre concurrents, ce qui limitait
la capacité de chaque acteur du marché a déterminer de maniére autonome sa stratégie commerciale. Ces
restrictions, qui étaient souvent établies et appliquées par des associations commerciales, éliminaient le
risque normal inhérent a I’activité commerciale dans la mesure ou il portait sur les prix, les quantités et
d’autres facteurs de concurrence™.

66. Il existe des éléments concrets qui indiquent que cette stratégie n’est pas judicieuse car elle
retarde en fait le processus de sortie de récession et de crise. Fingleton (2009) recense des éléments
économétriques empiriques révélant que la suspension des lois régissant la concurrence aux Etats-Unis
dans les années 30 s’est traduite par un allongement de la durée de la Grande Crise®®. De méme, il signale
des études indiquant que lorsque les pouvoirs publics japonais ont limité la concurrence dans les secteurs

% Dans les années 30, pour tenter de sortir de la Grande Crise, I’Administration Roosevelt avait promu une

rationalisation de I’économie afin de limiter la concurrence « destructive ». Les associations commerciales
étaient chargées de la mise en ceuvre d’un systeme de coopération et d’autorégulation. Les membres des
associations commerciales n’étaient pas seulement incités a échanger des informations mais aussi a obéir a
des codes d’éthique et des codes de concurrence équitable. Ces codes étaient congus pour limiter les
stratégies commerciales agressives et pour promouvoir la coopération et la protection des acteurs du
marché. Une grande attention était accordée par ces codes d’éthique aux pratiques tarifaires, en particulier
celles ayant tendance a réduire les prix, qui contribuaient a créer cette impression bien trop fréquente de
« guerres des prix », « braderie des prix » et de « concurrence a couteaux tirés », comme symptomes d’un
comportement commercial «non éthique ». Voir Butler. D. Shaffer, Trade Associations and Self
Regulation, 20 Sw U.L. Rev. 289 (1991).

% Voir Cole et Ohanian (2004) cités dans Fingleton (2009).
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ayant des difficultés structurelles dans les années 90, cela s’est soldé par une prolongation de la récession
japonaise®’. En effet, les crises telles que celle que nous connaissons actuellement semblent générer des
avantages a long terme en facilitant la sortie du marché d’entreprises inefficientes et en favorisant I’entrée
sur le marché de concurrents nouveaux et de meilleure qualité. Une application moins rigoureuse du droit
de la concurrence peut cependant interférer avec ces procédures normales de marché.

67. Cela étant, Fingleton fait une distinction prudente entre les banques et les autres secteurs de
I’économie :

Le fait que les banques soient fondamentalement différentes des autres entreprises peut
exceptionnellement justifier une intervention. La faillite d’une banque risque d’avoir des effets
contagieux (en d’autres termes, elle peut entrainer des retraits massifs dans d’autres banques,
contrairement a ce qui se passerait dans d’autres secteurs ou la disparition d’un intervenant
profiterait normalement aux intéréts de ses concurrents). L’effondrement de la confiance a
entrainé a son tour une raréfaction des liquidités et de ce fait supprimé un rouage essentiel pour
le bon fonctionnement du systéme bancaire, ce qui nous a rapproché d’un effondrement
systémique.

68. Des considérations analogues s’appliquent lorsque I’on envisage le soutien d’autres secteurs. Les
pouvoirs publics doivent minimiser I’impact concurrentiel négatif de leur intervention en choisissant la
forme que leur permet le mieux de le faire. Lors de la conception des programmes de soutien, ils devraient
de nouveau respecter des principes de non-discrimination en tenant compte du fait que tout appui national
accroit le risque de répercussions préjudiciables dans d’autres pays étant donné I’envergure mondiale de
nombreux marchés. Il existe un risque non négligeable qu’en voulant protéger les champions et les intéréts
nationaux, le soutien aux économies nationales génére une course aux subventions entre les pays avec des
conséquences désastreuses en termes de déficits publics et de codts pour les contribuables. De plus, les
pouvoirs publics ne doivent pas avoir pour objectif de soutenir les entreprises qui étaient en difficulté avant
la crise (ou le sont indépendamment de celle-ci). Les mesures visant a prévenir le rachat, la restructuration,
la perte de part de marché ou simplement la sortie du marché des entreprises les moins efficientes sont
susceptibles de nuire a I’ensemble du processus de concurrence en vertu duquel les entreprises ou les
modeéles d’entreprise les plus efficients remplacent les moins efficients. Ce processus est la clé des
avantages a long terme de la concurrence pour les consommateurs et pour I’économie dans son ensemble,
en termes de croissance et d’amélioration de la productivité. La politique de la concurrence peut jouer un
réle crucial pour prévenir cela. A la différence du secteur financier, il peut étre plus facile d’assujettir les
programmes publics a des garde-fous et autres dispositions visant a limiter les distorsions de concurrence
en raison d’une plus grande standardisation des produits et d’une plus grande transparence des entreprises
de production.

> Voir Hayashi et Prescott (2002), Porter et al. (2000) et Porter et Sakakibara (2004) cités dans Fingleton
(2009).
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Questions a examiner

e  Quelle devrait étre la position des autorités de la concurrence face au subventionnement des entreprises ou
des secteurs en difficulté ? Comment devraient-elles réagir aux efforts visant a protéger les champions
nationaux et a faire obstacle aux acquisitions d’investisseurs étrangers ?

e Comment les regles de la concurrence devraient-elles s’appliquer aux acquisitions de sociétés défaillantes
ou de sociétés en difficulté, dans la situation actuelle du marché des capitaux ? Comment I’impact
concurrentiel négatif sur la structure du marché a moyen et long terme devrait-il étre évalué lors de
I’examen des fusions ou des aides d’Etat ?

e Le durcissement des conditions offertes sur les marchés de capitaux créera-t-il des barrieres a I’entrée et au
développement de I’économie réelle ? Si c’est le cas, comment faudrait-il réagir au niveau de I’application
des lois régissant la concurrence ?

e Comment la politique de la concurrence devrait-elle réagir aux propositions concernant les versions
modernes des politiques de gestion des « crises » ou des « cartels de rationalisation » et les programmes
similaires ? Quelles legons peut-on tirer des politiques de gestion des crises précédentes pour réduire la
concurrence, telles que I’autorégulation qui a été encouragée pendant la crise des années 30 ?

e  Est-il nécessaire de prendre en considération le risque d’handicaper le développement a long terme de
I’économie en redynamisant des sociétés défaillantes ou en difficulté grace a des mesures de protection
publiques et, en conséquence, de désavantager d’autres entreprises en meilleure santé dans leurs rapports
de concurrence ?

5. Réflexions pour I’avenir : Adaptation des regles de la concurrence, des processus et des
établissements aux problemes actuels du secteur financier

Si I’on regarde au-dela des interventions d’urgence nécessaires pour stabiliser les marchés de capitaux, la
crise actuelle a montré a quel point il faut reconsidérer le réle de la politique de la concurrence et des
autorités de la concurrence sur ces marchés a moyen et long terme. Une mise en ceuvre efficace de la
réglementation des fusions et du droit de la concurrence aprés des concentrations et des nationalisations
dans le secteur bancaire peut nécessiter une adaptation des régles et des établissements. La question est de
savoir s’il y aura une évolution des idées concernant I’arbitrage entre concurrence et stabilité et, si oui, si la
concurrence sera de nouveau limitée dans le secteur financier a I’avenir ou si des changements seront
introduits dans la conception de la politique de la concurrence pour faciliter la résolution des situations de
crise. Cela requiert une compréhension approfondie des causes de la crise actuelle ainsi qu’une évaluation
de ses effets sur la concurrence a moyen et long terme.

5.1 Evolutions de la politique de la concurrence dans le secteur financier pendant les deux
dernieres décennies et exceptions subsistantes

69. Comme on I’a indiqué, il y a eu, au cours des deux derniéres décennies, un changement
substantiel dans les pays marqué par le fait que la politiqgue de la concurrence a été appliquée plus
efficacement dans le secteur financier. Cela a reflété le ralliement au point de vue théorique selon lequel la
promotion de la concurrence ne s’exerce pas nécessairement au détriment de la stabilité et le fait que les
instances de contrdle ont eu plus de possibilités pour veiller a la stabilité des banques par le biais, par
exemple, de la réglementation des fonds propres avec les accords de Bale. Dans I’ensemble, le
renforcement du contréle de la concurrence dans le secteur bancaire a réussi a révéler les comportements
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anticoncurrentiels et les fusions potentiellement anticoncurrentielles®. De plus, cela semble avoir généré
d’importants effets externes en contribuant a limiter le caractere discrétionnaire des politiques de controle
par la création d’une sorte de systéme « de Vérification et d’équilibrage » pour le fonctionnement des
autorités de tutelle du secteur®®. A cet égard et pour ce qui concerne I’Europe en tout cas, la Commission a
joué un réle important pour révéler le protectionnisme national, en particulier dans le cas de certaines
fusions transnationales®.

70. Malgré cette tendance, il existe dans plusieurs pays quelques exceptions importantes dans la
conception des regles de la concurrence pour le secteur financier et dans les institutions chargées de leur
application. Au Canada, aux Pays-Bas, en Suisse et dans le cadre européen, par exemple, I’examen d’une
fusion par les autorités de la concurrence peut étre suspendu ou une décision négative peut étre annulée en
raison de préoccupations relatives a la stabilit¢ du systéeme. Cette «exception de stabilité » est
habituellement appliquée par un organe politique tel qu’un ministére ou par I’autorité de tutelle du secteur
elle-méme. On peut se demander premiérement si les objectifs de concurrence et de stabilité doivent étre
appréciés au cas par cas ou si I’objectif de concurrence doit plutét toujours étre subordonné a I’objectif de
stabilité en cas d’opposition, comme cela se passe avec le dispositif suisse par exemple. Si les deux
objectifs doivent en revanche étre évalués, alors I’identité de I’institution chargée de prendre la décision
finale est de toute évidence essentielle pour déterminer I’importance accordée aux objectifs de stabilité et
de concurrence. En principe, on peut penser qu’un organe politique est plus susceptible d’accorder une
importance équitable aux deux objectifs au moment de prendre une décision sur un cas spécifique que
I’autorité de tutelle d’un secteur, mais la thése est complexe et beaucoup de choses peuvent dépendre de la
réputation des établissements concernés et du niveau de responsabilisation, de corruption et de prise en
otage de la réglementation dans un pays donné. Il y a, dans le cadre européen, un autre probleme qui
consiste a savoir si I’exception de stabilité doit étre appliquée par une sorte d’autorité supranationale plutét
que par les Etats membres, compte tenu du niveau d’intégration des marchés de capitaux et des effets a
I’échelon supranational des fusions examinées par la Commission. Le probléme est lié au débat actuel de
savoir s’il est nécessaire d’avoir une autorité de tutelle bancaire européenne, également au vu de la
tentative de certains Etats membres d’appliquer I’exception de stabilité pour faire obstacle au processus
d’intégration financiére®.

5.2 Questions concernant I’avenir

71. Plusieurs autres questions importantes se posent lorsque I’on examine ces exceptions.
Premiérement, en supposant que certaines limites dans I’application des regles de la concurrence au secteur
financier soient justifiées, on peut se demander si on ne devrait pas tenter plus systématiquement d’essayer
de prévenir la survenance des crises plutdt que de n’avoir que des procédures d’exception pour des
instruments qui sont plus généralement utilisés pour la gestion des crises tels que les fusions et le soutien
des pouvoirs publics. En d’autres termes, il pourrait étre important de reconsidérer I’arbitrage entre
concurrence et stabilité et s’il existe un arbitrage dans lequel la concurrence accroit le risque de faillite des
banques — tout du moins aprés avoir atteint un certain seuil — il peut alors valoir la peine de limiter une

%8 Voir Carletti et Vives (2008) pour un examen critique des affaires analysées par la Commission

européenne dans le secteur financier.

% Carletti et al. (2007) considérent que le renforcement du contréle des fusions sur les deux derniéres

décennies a contribué a limiter le pouvoir discrétionnaire des instances de contrdle sur I’issue des fusions
en raison de I’absence de transparence du processus d’examen, ce qui a aussi conduit a une structuration
plus efficiente des fusions qui ont eu lieu. L’analyse porte sur dix-neuf pays et sur une période allant de

1987 a 2004.
60 BSCH/Champalimaud, ABN-AMRO/Antonveneta et BBVA/BNL constituent des exemples importants.
ot Voir Vives (2001) et Carletti et Vives (2008).
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concurrence excessive par le biais, par exemple, d’une réglementation appropriée. Le risque est cependant
de revenir a une situation de protectionnisme et de tolérance a I’égard d’abus de puissance commerciale ou
d’ententes comme cela se passait avant la libéralisation.

72. Deuxiémement, en ce qui concerne plus généralement les objectifs de la politique de la
concurrence, en particulier dans le secteur financier, la question est de savoir si cette politique doit se
concentrer exclusivement sur le bien-étre des ménages ou rechercher aussi d’autres objectifs tels qu’une
stabilité globale du systéme et de I’économie. Cela pourrait étre fait de différentes maniéeres. On peut par
exemple intégrer explicitement des objectifs autres que le bien-étre des ménages dans la conception par les
institutions de la politique de la concurrence. On peut autrement laisser les autorités de la concurrence se
concentrer sur le bien-étre des ménages et demander a une autre institution ou a un organe politique
d’évaluer en tant que de besoin I’importance de ce bien-&tre par rapport a d’autres sujets de préoccupation.
La premiére possibilité implique que les autorités de la concurrence intégrent des objectifs autres que le
souci de la promotion de la concurrence dans leurs décisions, alors que la seconde implique d’associer une
autre institution a ce processus. On trouve des exemples des deux systémes dans les modéles institutionnels
existants dans différents pays en plus de ceux qui sont déja decrits ci-dessus pour le Canada, les Pays-Bas,
la Suisse et le cadre européen, lesquels s’appliquent plus spécifiquement au seul secteur financier. En
Autriche, par exemple, une concentration peut étre autorisée si elle est indispensable pour la compétitivité
internationale des entreprises concernées et justifiable d’un point de vue macroéconomique. En ce qui
concerne la participation d’organismes tiers, au Royaume-Uni, le ministre du Commerce et de I’Industrie
conserve le pouvoir de statuer sur les fusions impliquant des intéréts publics, alors que I’Office of Fair
Trade (Bureau de la concurrence) et la Commission de la concurrence n’ont qu’un pouvoir consultatif®.

73. Il est difficile de juger a priori quel systeme permet en derniére analyse d’élargir au mieux les
objectifs de la politique de la concurrence dans le secteur financier. D’une part, un élargissement des
objectifs des autorités de la concurrence au-dela du bien-étre des ménages présente I’intérét de maintenir
les éventuels arbitrages entre des considérations de concurrence et d’autres considération au sein de la
méme institution (avec pour éventuel avantage d’accorder plus d’attention a la concurrence). D’autre part,
cela peut cependant avoir pour conséquence préjudiciable d’intensifier la pression sur les autorités de la
concurrence et donc le risque d’une prise en otage de la réglementation. De plus, les autorités de la
concurrence risquent de ne pas étre les mieux placées pour apprécier les effets macroéconomiques d’une
concentration, d’une entente ou de toute initiative des pouvoirs publics en raison d’un manque
d’informations complétes ou de compétences. A cet égard, une certaine forme de coopération entre les
autorités de la concurrence et les autorités de tutelle semble inévitable.

74. Une question liée concerne la nécessité pour les autorités de la concurrence de s’adapter a
I’évolution des marchés de capitaux. A cet égard, les innovations financiéres et les changements intervenus
dans la structure des marchés n’ont sans doute pas toujours été pris en compte dans les décisions et les
interventions passées. Par exemple, le contrdle des fusions reste encore trés axé sur les effets de la
concentration sur les services bancaires aux particuliers et, plus spécifiqguement, sur les dépots et les préts
aux petites et moyennes entreprises. Cela se justifie certainement par I’existence de colts de changement
de prestataire et de préts dont I’octroi est basé sur I’ancienneté et la qualité des relations, mais il est
également essentiel d’avoir conscience de I’importance croissante des services bancaires électroniques et
en ligne ainsi que d’autres formes d’innovations susceptibles de faire évoluer les structures des services
bancaires aux particuliers. A ce sujet, la politique de la concurrence peut également essayer d’influer sur la
structure des systémes financiers en supprimant, par exemple, les barrieres a I’entrée ou en facilitant, pour
les déposants, les procédures de changement de prestataire. Cela étant, faciliter davantage le changement
de prestataire risque aussi d’induire une plus grande instabilité chez les dépositaires, qui peuvent alors étre

62 Voir Carletti et al. (2007).
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incités a retirer leurs fonds plus aisément, et donc exacerber de simples problémes de manque de liquidités
dans des établissements financiers.

75. Une derniére question consiste a savoir si les autorités de la concurrence doivent accorder, en
particulier compte tenu de la crise actuelle, plus d’attention aux risques pris par les établissements
financiers. Etant donné les caractéristiques des services financiers, il se peut que les prix ne soient pas
totalement révélateurs de la situation concurrentielle sur les marchés de capitaux, si on les considére
séparément. Un établissement financier proposant des taux de rémunération des dépdts élevés, de faibles
taux de prét ou un acces facile au crédit peut prendre des risques importants au niveau de son actif, ce qui
peut géner plutét que de promouvoir la concurrence sur le moyen et long terme.

76. Outre les réponses des lois régissant la concurrence évoquées ici, il est également utile de
réfléchir aux stratégies de sortie des problémes de distorsion de concurrence nés pendant la crise.

5.3 Stratégies de sortie pour résoudre les probléemes de distorsion de concurrence créés par les
réponses a la crise

77. A période exceptionnelle, mesures exceptionnelles. Cependant, lorsque les marchés de capitaux
se stabiliseront, de nombreuses mesures exceptionnelles ne seront plus nécessaires pour atteindre les
principaux objectifs des pouvoirs publics, comme s’assurer que les établissements financiers ne manquent
pas de liquidités, sont solvables et prétent a I’économie réelle. Les pouvoirs publics souhaiteront alors
réfléchir a la maniére de supprimer les effets anticoncurrentiels qui ont pu apparaitre pendant la crise. Sans
de tels plans de sortie ou mesures d’incitation, les entreprises financiéres pourraient en fait devenir
accoutumées aux aides d’Etat et les distorsions de concurrence pourraient étre exacerbées avec le temps.
Par exemple, si le colt des aides d’Etat est inférieur aux prix de marché normaux, méme lorsque les
marchés se stabiliseront, les entreprises financiéres continueront a rechercher ces aides d’Etat et celles qui
réussiront le mieux a les obtenir pourraient profiter d’un avantage concurrentiel indu. Des stratégies de
sortie seront nécessaires pour prévenir les distorsions de concurrence et promouvoir un meilleur
fonctionnement du marché.

78. Un certain nombre d’interventions des pouvoirs publics susceptibles de faire du tort a la
concurrence entre entreprises financiéres ont déja eu lieu. D’autres pourraient étre engagées a I’avenir
lorsque I’on dévoilera de nouvelles stratégies, en particulier lorsque le soutien de I’Etat sera aussi étendu
aux entreprises non financiéres®. Alors que la crise se propage et ralentit I’activité de I’économie réelle, le
ciblage des aides d’Etat s’oriente rapidement vers les secteurs ayant des problémes structurels, tels que la
construction automobile et les compagnies aériennes, qui sont menacés d’insolvabilité. L’un des principes
clés est de distinguer deux types différents d’aides : celles destinées aux entreprises financiéres pour des
raisons systémiques et celles destinées aux entreprises non financiéres pour des problémes structurels. Pour
que les entreprises non financiéres recoivent une aide, il convient au préalable que I’aide soit conditionnée
par la mise en ceuvre de réformes fondamentales de la structure d’une industrie viable. S’assurer que des
réformes structurelles promeuvent la viabilité a long terme de ces entreprises fait partie intégrante d’une
stratégie de sortie. Les formes d’aide qui ont été commentées dans le présent document incluent :

63 Ce soutien inclut les récents préts américains a GM et Chrysler venant des fonds dégagés en vertu de la loi

« Emergency Economic Stabilization Act of 2008 » (H.R. 1424). La Commission européenne a récemment
publié des lignes directrices compte tenu de I’élargissement de la crise, Communication de la Commission
— Cadre communautaire temporaire pour les aides d’Etat destinées & favoriser I’accés au financement dans
le contexte de la crise économique et financiére actuelle, (JO C 16, 22-1-2009, p.1).
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la nationalisation d’établissements financiers et d’entreprises non financiéres

des injections de capitaux pilotées par les pouvoirs publics®

un élargissement de I’accés au guichet de I’escompte

des garanties de préts interbancaires, et

I’acquisition par I’Etat d’actifs dits « toxiques »®.

79. Des fusions susceptibles de créer des distorsions de concurrence ont également eu lieu, souvent
avec la participation ou la bénédiction de I’Etat. On prendra comme exemple les « mégafusions » dans le
cadre desquelles les établissements financiers dotés de bilans solides sont fusionnés avec des
établissements plus faibles®®. 1l est essentiel de réfléchir a des stratégies de sortie de mégafusions
anticoncurrentielles et concevoir de telles stratégies étant donné qu’elles sont plus structurelles que
d’autres formes de gestion des crises. A cet égard, les nationalisations sont préférables aux mégafusions car
elles créent une puissance commerciale moindre et fournissent une garantie de solvabilité plus évidente.
Cependant, les nationalisations ont tendance a favoriser une mainmise excessive des pouvoirs publics sur
les décisions opérationnelles des établissements financiers et peuvent grever les comptes de I’Etat.

80. Il n’est peut-étre pas trés judicieux de concevoir des stratégies qui prévoient clairement et
directement une sortie des fusions anticoncurrentielles. Les actions les plus directes (démantelement dans
le cas de certaines mégafusions) peuvent avoir pour effet de geler d’autres fusions éventuellement
salutaires. Les autorités de la concurrence hésitent généralement & remettre en question de maniére
rétrospective de fusions en raison de cet effet « réfrigérant » et de peur que la remise en question des
fusions qui ont déja été réalisées, en particulier s’il y a eu approbation préalable, ne soit injuste.

81. Dans le passé, les entreprises étaient autorisées a coopérer plus librement et a adopter une
conduite qui pouvait limiter I’entrée ou le développement de nouvelles entreprises dans le cadre de
tentatives visant a combattre des crises systémiques. Mais autoriser des entreprises a adopter une conduite

64 Dans I’Union européenne, les décisions de concurrence concernées ont inclus la Décision de la

Commission du 13 octobre 2008 concernant I’aide N 507/08 Soutien financier au secteur bancaire du
Royaume-Uni (JO C 290, 13-11-2008, p. 4), la Décision de la Commission du 27 octobre 2008 concernant
I’aide N 512/08 Mesures de soutien en faveur des établissements financiers en Allemagne (JO C 293, 15-
11-2008, p. 2) et la Décision de la Commission du 19 novembre 2008 concernant I’aide N 560/08 Mesures
de soutien en faveur des établissements de crédit en Grece, la Décision de la Commission du 12 novembre
2008 concernant I’aide N 528/08 relative aux Pays-Bas, Aide en faveur de ING Groep N.V., la Décision de
la Commission du 25 novembre 2008 concernant I’aide NN 68/08 Aide de I’Etat de la Lettonie en faveur
de JSC Parex Banka. La Communication de la Commission du 13 octobre — Application des régles en
matiére d’aides d’Etat aux mesures prises en rapport avec les institutions financiéres dans le contexte de la
crise financiere mondiale (JO C 270, 25-10-2008, p.8) et les principes de la Commission européenne sont
décrits dans la Communication de la Commission du 5 décembre — Recapitalisation des établissements
financiers dans le contexte de la crise financiere actuelle : limitation de I’aide au minimum nécessaire et
garde-fous contre les distorsions indues de la concurrence (JO C 10, 15-01-2009 p.2).

6 Certaines juridictions considérent que les garanties sur les dépdts des particuliers sont des aides d’Etat.

Cette caractérisation mérite d’étre étudiée de plus prés étant donné que les garanties sur les dépots ont un
effet dissuasif important sur les retraits de panique et dans la mesure ou les déposants ordinaires peuvent ne
pas étre capables d’évaluer les risques des différents établissements de dépét.

66 De nouvelles mégafusions pourraient intervenir entre entreprises non financieres dont I’une serait une

entreprise défaillante.
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anticoncurrentielle, comme la conclusion d’ententes et I’abus de position dominante, sur les marchés de
capitaux ou sur les marchés de I’économie réelle peut avoir des effets préjudiciables immédiats sur les
ménages (qui ne bénéficieront pas de produits meilleurs et plus nombreux a des prix plus faibles) et sur
I’économie dans son ensemble (qui ne tirera aucun profit en termes de croissance et d’amélioration de la
productivité a long terme). Les pouvoirs publics doivent réellement s’engager a préserver les avantages de
la concurrence.

82. Dans le meilleur des cas, les stratégies de sortie seront prises en compte pendant les opérations de
sauvetage et de réorganisation®”. Un certain nombre de stratégies de sortie proconcurrentielles méritent
qu’on s’y intéresse. Bon nombre d’entre elles ont déja été adoptées dans le cadre de mesures de lutte contre
la crise, mais leur adoption est loin d’étre générale et les méthodes utilisées (ex : pour les opérations de
fixation des prix) varient considérablement entre les juridictions, ce qui peut créer des distorsions de
concurrence au niveau international — nécessitant des études supplémentaires. Une stratégie a laquelle peu
d’attention a été consacrée consiste a protéger la concurrence sur le marché intérieur des capitaux en
privilégiant les acquisitions internationales de banques domestiques affaiblies®.

83. La liste suivante recense — de maniere non exhaustive — un certain nombre de stratégies de sortie
proconcurrentielles possibles. Elle ne s’attache qu’aux stratégies de sortie considérées comme les plus
essentielles pour promouvoir la concurrence. Les stratégies de sortie peuvent étre différentes pour les
entreprises financieres et les entreprises non financiéres. Le mieux est d’examiner ces stratégies
conjointement avec les autorités de la concurrence. Les stratégies de sortie ayant d’autres objectifs, comme
améliorer le gouvernement d’entreprise, sont également de premiére importance.

Stratégies de sortie proconcurrentielles
1. Sortie des dispositifs publics

a)  Vendre les participations de I’Etat dans les établissements nationalisés :

e dans un délai raisonnable, transparent et prévisible pour limiter la durée pendant laquelle il peut y avoir des
distorsions de concurrence,

e ens’assurant que le droit de la concurrence s’applique pour garantir que les désinvestissements de I’Etat ne
réduisent pas la concurrence de marché,

e ens’assurant que les problémes structurels de concurrence existants (ex : liés a une puissance commerciale
excessive) sont supprimés avant ou pendant la privatisation.

&7 Les injections de capitaux réalisées sous la forme de I’émission d’actions privilégiées au profit de I’Etat

peuvent promouvoir un systeme de sortie prévoyant le plus tét possible le réglement des montants dus a
I’Etat et la suppression des autres restrictions (ex : sur les dividendes ou les rémunérations des cadres
supérieurs) — ce qui motiverait les établissements financiers a éliminer la participation de I’Etat. Les
versements pourraient augmenter progressivement dans le temps pour encourager la transition vers une
participation de capitaux privés. Voir la Communication de la Commission du 5 décembre -
Recapitalisation des établissements financiers dans le contexte de la crise financiére actuelle : limitation de
I’aide au minimum nécessaire et garde-fous contre les distorsions indues de la concurrence (JO C 10, 15-
01-2009 p.2).

Méme si les fusions internationales soulévent des questions complexes sur la répartition des actifs en cas
d’insolvabilité, elles peuvent limiter I’accroissement de la puissance commerciale.
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b)

c)

Apporter des capitaux ou d’autres aides spéciales, selon ce qui est nécessaire, tout en :

fournissant des incitations, en particulier financiéres, qui encourageront les établissements bénéficiaires a
préférer les investisseurs priveés,

examinant réguliérement I’utilité de maintenir des fonds publics et des garanties, et en cherchant a savoir si
les financements et garanties publics génent un retour rapide a des conditions de marché normales,

conditionnant I’aide aux entreprises non financiéres a des restructurations pour garantir la viabilité du plan
d’entreprise futur,

limitant les proportions dans lesquelles les subventions d’Etat peuvent étre utilisées a des fins autres que
celles visées par les pouvoirs publics®,

limitant le role de I’Etat dans la gestion opérationnelle au jour le jour des entreprises aidées, et

s’assurant que des mesures d’incitation financiére existent pour les entreprises recevant un appui pour
rembourser les investissements de I’Etat ou les préts cautionnés par I’Etat.

Réduire I’apport de capitaux ou d’autres soutiens spéciaux lorsque :
les inquiétudes d’ordre systémique s’estompent,
les établissements sont solvables et disposent de plus de liquidités, et

le crédit a I’économie réelle commence a redevenir normale.

Arréter d’apporter des capitaux ou d’autres soutiens spéciaux lorsque :

il N’y a pas d’inquiétudes d’ordre systémique,

les établissements sont clairement solvables et les problémes de liquidités sont résolus,
la confiance a I’égard des contreparties est revenue,

I’activité d’une entreprise n’est fondamentalement pas viable a I’avenir, et

le crédit a I’économie réelle fonctionne normalement.

Examiner les réglementations des marchés financiers et les structures de la réglementation concernant des
restrictions inutiles ou involontaires & la concurrence.
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Cela peut se produire lorsque des établissements trouvent un moyen pour emprunter a des taux inférieurs
aux taux normalement en vigueur sur le marché dans une juridiction et transférent des capitaux pour des
activités dans une autre juridiction.

Afin de promouvoir la rigueur de ce processus d’examen, les pouvoirs publics peuvent utiliser des
instructions de réglementation proconcurrentielle, telles que celles contenues dans le Manuel pour
I’évaluation de la concurrence de I’OCDE (www.oecd.org/competition/toolkit).
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Sortie des dispositifs privés anticoncurrentiels

a)

b)

c)

Eviter les structures d’entreprise anticoncurrentielles en préférant les rachats de banques domestiques par
des banques internationales lorsque les rachats domestiques risquent d’accroitre la puissance commerciale.

Dans la mesure ou des mégafusions anticoncurrentielles ont déja eu lieu, promouvoir I’accés de nouveaux
entrants sur le marché susceptibles de réduire les problémes de concurrence créés par ces fusions en :

abaissant les barrieres a I’entrée au secteur bancaire liées a la réglementation, tant au niveau de la
réglementation officielle que des procédures,

élargissant I’acces a des informations précises disponibles sur la solvabilité des PME et des ménages, et

s’assurant que les colts de changement de prestataire sont limités, en mettant par exemple en ceuvre un
dispositif qui réduit les colts non pécuniaires du changement d’établissement bancaire (ex : en appliquant
des « modules de transfert de comptes »).

Réfléchir, de maniere coordonnée a I’échelle international, pour savoir si une séparation structurelle est
nécessaire pour les activités de banque d’investissement qui sont localisées dans une banque de dépét. S’il
n’existe pas de séparation structurelle, les banques d’investissement peuvent effectivement avoir acces a
des lignes de crédit a faible colt des banques centrales et a des garanties auxquelles les banques
d’investissement indépendantes n’ont pas acces. Permettre aux banques d’investissement qui exercent leurs
activités au sein d’un établissement de dépdt de bénéficier de ses niveaux globalement faibles de taux
d’intérét génere des distorsions de concurrence par rapport aux banques d’investissement indépendantes et
crée des incitations potentiellement discutables a cacher des activités a risque, sans transparence, au sein
d’entités moins risquées de plus large envergure. Une solution qui permettrait d’éviter de créer une loi
internationale du type « Glass-Steagall Act » serait de promouvoir une structure de société holding non
opérationnelle dans laquelle les composantes des établissements financiers, y compris la division banque
de dépdt et la division banque d’investissement, seraient des filiales d’une société-mére non opérationnelle
et emprunteraient en leur propre nom sans passer par la société-mere ou d’autres membres du groupe.
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Questions a examiner

e  Quels enseignements les autorités de la concurrence ont-elles tiré des décisions de fusion dans les secteurs
des services financiers ? Comment ont-elles géré les interactions entre les marchés de capitaux et leur
évolution ?

e En quoi une participation de I’Etat affecte-t-elle la concurrence ? L’opération consistant a faire passer un
certain nombre d’entreprises individuelles sous le controle de I’Etat doit-elle faire I’objet d’une déclaration
obligatoire « de fusion » ?

e Comment la politique de la concurrence peut-elle chercher a améliorer les conditions de la concurrence
dans le secteur financier, en réduisant par exemple les colts de changement de prestataire ou en améliorant
I’acces aux données sur la solvabilite ?

e Lesautorités de la concurrence doivent-elles élargir le concept de bien-étre des ménages pour y inclure les
avantages macroéconomiques de la garantie de la stabilité du systeme ?

e En ce qui concerne la relation entre les autorités de tutelle du secteur financier et les autorités de la
concurrence :

— Comment le role des autorités de la concurrence interagit-il avec le réle et les attributions des instances
et des autorités de tutelle responsables des services financiers, des marchés des valeurs mobiliéres et de
matieres premiéres, de la politique monétaire, de la stabilité financiere et des normes comptables ?
Quelles devraient étre les responsabilités respectives et la portée de la coordination entre les autorités
de la concurrence et ces autorités de tutelle? Les autorités de la concurrence devraient-elles
développer des compétences internes concernant les marchés de capitaux ?

— Quels sont les obstacles juridiques et pratiques au fait que les autorités de la concurrence et les
autorités de tutelle partagent des informations et une analyse des marchés, et travaillent ensemble pour
élaborer des initiatives et des interventions en matiére de politiques ? Quelle est la meilleure maniére
pour les autorités de la concurrence de participer a un plaidoyer coordonné en faveur de la
concurrence ?

— Avec le renforcement des instances de controle et de réglementation des marchés de capitaux, quelle
est la meilleure fagon de coordonner les objectifs des politiques régissant la concurrence et la sécurité
du systéme financier ?
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SUMMARY OF DISCUSSIONS OF THE 4 ROUNDTABLES ON
COMPETITION AND FINANCIAL MARKETS

Introduction

1. In opening the Competition Committee session on Competition and Financial Markets, the
Chairman, Frederic Jenny, said that the two day program would try to explore the various courses of
action that competition authorities could take in financial markets in times of crisis.

2. The first of the four roundtables would consider the specificities of financial sectors in relation to
competition policy, the extent to which financial markets differ from other markets that competition
authorities dealt with, what the specificities are and how they impact on the way competition policy and
competition law enforcement can or cannot be applied.

3. The second roundtable would talk about management of the crisis from competition authorities’
perspective as opposed to the general relationship between the financial markets and competition, what the
crisis means for competition law enforcement, and how competition authorities should react to it.

4. Discussions on the second day would focus on the impact of the financial crisis on the real
economy (roundtable 3). Governments are often ready to intervene in the real economy and the issue
would be what those interventions mean for competition policy and competition law enforcement. The
final round table (roundtable 4) would look forward beyond the crisis in the light of the first three
roundtables as to how competition authorities should handle or look at financial markets.

5. The Chairman emphasized two important issues which were not explicitly mentioned in the
contributions but which should be kept in mind during the two days. The first is that competition needs
complementary regulation in some financial sectors because there is a misalignment of incentives.
Competition law enforcement will not lead, by itself, to the results expected in the real economy.
Authorities need to consider whether they should simply wait for regulation to appear and not say anything
or whether it should be part of their advocacy function to point out that competition law enforcement by
itself is insufficient and needs complementary action.

6. The second issue is the importance of competition authorities and how they should react in times
of crisis. Governments are tempted to intervene either in the financial sector or in the real sector through
bailout plans, state aids and subsidies, but the question is what the attitude of competition authorities
should be. There is a diversity of possible positions. First, and the most natural and easiest thing to do, is to
warn of the dangers of any kind of intervention because intervention, of itself, may distort competition and
involve a large cost in terms of consumer welfare. However perhaps competition authorities could be more
proactive and rather than simply warning only of the dangers of intervention, help design better ways to
intervene or design exit strategies. The issue is both technical — how to promote the long-term goal of
active competition — but also practical - how the advocacy function can be used in a time of financial crisis.
The broader themes of the round tables are therefore first, competition and the financial sector, and
secondly, competition and the crisis.

7. The Chair noted that the introductory session would include preliminary presentations by Mr.
Adrian Blundell-Wignall, Deputy Director of DAF, of the OECD Secretariat, who would give an overview
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of the work of the OECD in relation to the financial and economic crisis, and Ms. Elena Carletti, a
consultant to the Secretariat, who would talk about the important issues in the background paper she
prepared for the Secretariat. A number of experts would then give their views on the specificities of the
financial sector compared with other sectors, followed by the lead speakers and discussants and a general
discussion.

8. Adrian Blundell-Wignall , OECD/DAF Deputy Director, said that the OECD has been working
on the crisis for a couple of years and the Secretary General has decided on a number of initiatives for the
OECD to make in a contribution to the April 2009 G20 meeting and the ministerial meeting in June 2009.
The issue for the OECD is very much a horizontal one: there is no univariate cause to the crisis and no
silver bullet answer to it. The answer does, though, involve financial regulation, taxation policy,
competition policy and, most importantly, corporate governance because of the macroeconomic issues
involved. Mr. Blundell-Wignall noted that the crisis is massive, the biggest one that anyone has had to deal
with in 80 years; he suggested corporate governance, competition and tax by themselves do not play a
univariate role in causing it but together they do. The crisis is like the pressure building up in a dam filled
with too much water. The pressure is the excess liquidity of zero rates in Japan, low rates in USA and
undervalued Asian exchange rate arrangements which all combin to create a current account global
imbalance. Tax regimes then lead to big debt versus equity preference decisions. Big institutions are too-
big-to-fail. Tax did not cause the crisis, competition did not cause the crisis, but a number of things coming
together start to matter. There is one very important competition issue at the broad macro level, however:
the ‘regulatory capture” which led to the removal of Glass-Steagall and the SEC rule changes in 2004.

9. In 2004, the perfect storm started when a parabolic expansion of toxic assets, the securitization of
home mortgages backed by sub-prime lending, and jumbo loans all came together. The causal factor could
not have been the rating agencies doing the same in 2004 as they did in 2003 or, underwriting standards,
tax policies, or the structure of competition, but the question remained as to what did happen in 2004.
There were four catalysts that brought all the tax policies, competition issues and the way rating agencies
did their work together; first, the signing into law of the American Dream legislation to bring zero equity
mortgages allowing much lower income households to get access to the housing market. Secondly, the
Basel Il accord was published in the middle of the year. Thirdly, the regulatory changes in the SEC directly
related to regulatory capture and competition issues where US investment banks wanted to be regulated by
the SEC so that they could move towards the lowest common denominator of regulation. Lastly, regulatory
confusion and overlap essentially stopped Fannie Mae and Freddie Mac from operating.

10. In 2007, Citigroup had 300 billion USD of mortgages on its balance sheet and 600 billion USD
worth of securitized products off-balance sheet. Basel | meant a 50 per cent capital charge to mortgages if
they were on-balance sheet; off-balance sheet meant a zero weight, but when they worked out that the
capital weight under Basel Il could fall from 50 per cent to 17 per cent, a very simple arbitrage came to the
investment banks. All they needed to do was work out the proportion of mortgages to keep on-balance
sheet to leave 50 per cent capital weight and what proportion to put off-balance sheet with a zero per cent
capital weight so that the combination was 17 per cent. The answer was to put one third on-balance sheet,
two thirds off-balance sheet.

11. The SEC rule changes and the removal of the Glass-Steagall Act in 1999 came about because
US investment banks said they could not compete, in leveraged terms, with universal banks in Europe.
Citigroup was not allowed to have an investment group but UBS could, and did. Citigroup wanted to have
an investment bank as well. When Glass-Steagall was removed Citigroup could have its investment bank.
Then historical investment banks like Lehman Bros asked the SEC to take over regulatory responsibility

! The US Glass-Steagall Act 1933 required separation of commercial banking from investment banking. It

was effectively repealed by the Gramm-Leach-Bliley Act of 1999.
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for them so that they could simply double or triple their leverage ratio. The typical leverage ratio for an
investment bank regulated by the Federal Reserve had been about 14 or 15 times but it accelerated sharply
and quickly from 2004.

12. The removal of Glass-Steagall and the SEC rules led to the mixing of the credit culture - the
taking of deposits, the lending of money - with the equity culture - investment banks leveraging their
balance sheets so that they could drive up their share prices through earnings and front fees. The
constraints imposed on Fannie Mae and Freddie Mac meant that a Citigroup could make money out of
securitization, given the monopoly of the government sponsored enterprises of selling mortgages to Fannie
Mae and Freddie Mac which no-one could then afford to take on. For a Citigroup that meant earnings
falling and having to tell shareholders that there was a gap in revenue forecasts because it could not sell the
securitized mortgages.

13. Mr. Blundell-Wignall noted that the exit strategy is the first thing to think about. But exit to
what? Corporate structures were key causal factors in generating the financial crisis, so it could not be back
to the incentive structure that caused the crisis in the first place. It has to have a timeline dependent on
reforms of governance, regulations, remuneration and tax. Bad regulation made institutions too big in the
first place. After the crisis, competition authorities would need to consider whether putting a strong bank
with a weak bank does not add any new capital to the system and essentially weakened the stronger bank.
So from a competitive point of view, they should be thinking more about whether a more competitive
environment would be created by getting a foreign bank to take over a weaker bank rather than having a
strong domestic bank doing so. The current problem is that banks will not lend so new players are needed.
Barriers to entry have to be reduced. A financial conglomerate with an investment bank, a consumer bank
and a wealth management component is a big universal bank with double gearing. The solution might be
the concept of the NOHC, the non-operating holding company, a structure which introduces subsidiaries,
absolute firewalls, and no recourse to the other members of the group. If corporate structures are not
reformed, reforming capital regulation will not do anything. If you do not have capital regulations applying
to the people taking the risks, there is no point in having them. Corporate structures and regulatory reforms
have to interact to deal with many level playing field issues.

14. The Chairman thanked the OECD Secretariat for a very interesting presentation and gave the
floor to Ms. Elena Carletti to consider competition in the financial sector.

15. Ms. Carletti said that her paper touches on many issues. The first main issue is whether
competition is desirable at all in times of systemic crisis. Most of the current competition policy framework
is designed for individual institutions and not for a systemic crisis. It is not clear whether a distinction can
be made between the financial sector and the real sector in considering how to apply competition policy in
a systemic crisis. The second main issue is that, even if competition is a less important issue than stability
and the viability of industries, it is still important not to limit the potential negative effects on competition
in the medium and long term.

16. She noted that the financial sector is different from other sectors in that it is vulnerable to
instability. There are two different sources of financial instability, the first is the possibility that depositors
who have an interest in a financial institution might suddenly seek to withdraw money prematurely, either
through panic or by worry about the financial state of the institution. The other reason why the financial
sector is prone to instability comes from the fact that banks rely on debts and have a low proportion of
capital in their balance sheet relative to the size of their liabilities. The problem of excessive risk taking is
therefore severe in the banking sector, probably more severe than in other industries.

17. Competition is complex in the banking sector with elements such as asymmetric information in
corporate relationships, switching costs and network externalities, which means that the standard
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competitive model does not fit the banking sector. However competition and stability interrelate in
financial industries in a particular way. Until 20 years ago, competition was thought to be bad for stability
in that if it increased, instability would increase because it increased the risk-taking incentives. More recent
liberalization and the removal of regulations aimed at restricting competition in the financial industry has
changed things but it is important to consider whether excessive competition or excessive liberalization
have contributed to the crisis.

18. Competition policy in the financial sector has evolved over time but was not applied fully to the
banking sector until very recently in many countries even though competition law is now generally
applied. Merger control in the EU, Canada, the Netherlands, and Switzerland is such that competition
concerns can be subordinated to stability. Evaluation of stability issues takes priority in a period of crisis,
especially if a failing institution is involved, and can override competition concerns either because the
competition authority does not review the merger or because the supervisory authority or the Minister of
Finance can reverse and overcome a decision taken by the competition authority.

19. Ms. Carletti stated one important feature of the specificities and design of competition policy is
the assumption of stable market conditions, so competition policy and exceptions for stability
considerations are usually addressed to individual institutions. She noted that the question is how to apply
competition policy in a time of systemic crisis and whether it is desirable, and if so, to what extent. Three
main crisis management tools are available: public support through state aid, at least within Europe,
nationalization, and mergers.

20. She noted that providing public support might well increase and exacerbate the problem of
excessive risk taking, and it is important to distinguish between supporting institutions which are
endogenously in distress and those exogenously in distress, and to know how to make the distinction
between them. Public support may also promote national champions and the national interest. Public
support is particularly difficult because of the complexity of calculating market-oriented evaluation and
remuneration at a time when markets do not work.

21. The second tool for crisis management is nationalization, which has already happened in some
countries and is more and more inevitable. Whether it is a better way to deal with the crisis is questionable,
however. Whether or not it is a more transparent way of helping and solving a financial institution, it
brings together a removal of the current management of the institution which by itself may come with a
bigger discipline. It could be easier for restoring the long-term viability of the institution because the
government manages the company directly. The drawback is potential lax management and greater use of
political aims in government ownership.

22. The effects of mega mergers, the third tool, are not always clear. The Japanese crisis has been
dealt with by allowing mergers but one view is that mergers may lead to anti-competitive effects, in
particular by reducing deposit rates and increasing loan rates. The other view is that the effects vanish over
time. A question with mega mergers is how to revert to normal conditions and to break up the
conglomerate? This is not as easy as reversing nationalization or stopping public support. If mega mergers
are allowed, the too-big-to-fail concept encourages risk-taking, but the too-big-to-save problem means that
institutions became too big relative to their national capacity.

23. Ms. Carletti noted that the current crisis is different from many others in that it has led to
enormous price volatility and huge uncertainty about prices. Individuals do not know where to put their
savings, companies do not know where to invest and banks do not know to whom to lend. This is a new
phenomenon which requires new policy tools to evaluate the level of price competition and to infer a level
of competition if prices do not reflect the real fundamentals and the competitiveness of the system.
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SUMMARY OF DISCUSSIONS

Roundtable 1 on Principles: Financial Sector Conditions and Competition Policy

1. To start the first roundtable on the specificities of the financial sector with respect to competition
policy, the Chairman asked Jean-Philippe Cotis, former Chief Economist of the OECD, now head of the
National Institute of Statistics and Economic Studies of France (INSEE), to speak. He said that he would
then ask Bertrand Jacquillat, Professor of Economics and Finance, and a prolific writer on the issue of
financial markets in France, to speak, followed by John Veale, Member of the Bureau of the OECD’s
Financial Markets Committee and High Representative of the Reserve Bank of Australia. He would then
give the floor to Professor Jean Francois Pons from the Fédération Bancaire Francaise who had been
Deputy EC DG Comp. They would be followed by the three commentators: Mr Ludwig from the US, who
is the Chairman and CEO of Promontory Inter-financial Network and a former US Controller of the
Currency, Professor Sam Peltzman from the University of Chicago and Professor Xavier Vives, who is
Professor of Economics and Financial Management at the IESA Business School in Spain.

2. Mr Jean-Philippe Cotis said that the question of a link between competition and the financial
crisis is clearly very important. Financial crises are linked, in theory, to competition law, but the opposite is
not true, because in times of financial crisis competition laws tend to be no longer applicable and
reapplying them after the crisis is undoubtedly difficult. What takes precedence is the systemic importance
of the financial sector which means that as soon as it is in difficulty, no laws of any kind are applicable,
and especially not those relating to competition. Once the crisis ends, it will be necessary to completely
revise the financial regulation regime, on an international scale. Competition authorities will have a role to
play in the reconstruction of the financial sector, but not a central role.

3. Competition in financial markets contributes in the long term to stimulating the accumulation of
production capital and to global productivity factors and therefore long-term growth. It may also,
however, lead to increased risks to maximise profits which could have contributed to bringing on the
financial crisis faster. Although the increase in competition may have contributed to financial weakness
and difficulties, the basic problem was lack of efficiency and shortage of prudential control. Mr. Cotis,
however, suggested the crisis was not caused by excessive competition. It was caused more by relaxation
of financial rules in the US with almost total absence of supervision on the side of the non-bank
organisation in sub-prime credits. The position was worsened by the presence of private operators like
Freddie Mac and Fannie Mae, guaranteed by the Government but operating as profit maximisers since the
moral guarantee had become a guarantee of being bailed out in case of bankruptcy. The FRB stopped
carrying out financial supervision, and the SEC dealt with five times fewer businesses under the Bush
administration than it did under the Clinton administration. Rating agencies were paid by those who they
rated. Perhaps they should be publicly financed to ensure their independence. Any nationalisation of banks
for systemic reasons needs to avoid favouring those which had made the most mistakes and to avoid
penalising those which had been more careful than others. Bank consolidations must not have anti-
competitive effects. These questions are important but risk being undermined by political preoccupations.

4. Mr Professor Jacquillat said that he would focus on only one of the specificities, the

compensation of bankers and traders in the financial industry. Not many governments have, like President
Obama in early February 2009, imposed a cap on the salary of the executives of financial institutions
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which would receive aid from the government in terms of equities and debts. Not many countries would
restrict the bonuses that those people might receive to one third of their fixed salary and then to stock that
could be sold only when the bank had repaid its debt to government. The interesting question is why the
bonuses of bankers and traders are so high. Professor Jacquillat stated that Josef Ackerman, the Chairman
of Deutsche Bank, had asked two weeks earlier in response to the Obama constraints whether the talent
that had brought down the world economy should be rewarded and whether the government had an interest
in how bankers were paid. Mr Ackerman had concluded that the government was the ultimate paymaster in
banking on behalf of the taxpayer.

5. The first response to the question about why pay in the financial sector is so high is because it is a
competitive labour market and retaining talent means paying high compensation, which is not the case in
other sectors. A more interesting explanation has been put forward in a book by Paul Milgrom and John
Roberts called ‘Economics, Organization and Management’ and in a presentation by a French sociologist
Olivier Godechot entitled “Hold up in Finance’, where ‘hold up” means the relationship between employee
and employer and the employer’s very specific asset. The employee is tied to that very specific asset and so
cannot leave the firm but the employer can break the contract to his advantage and to the employee’s
disadvantage. As far as traders are concerned there are two mechanisms in terms of this hold up problem:
one is the specificity of the assets for the employer and the other one is the transferability of the assets by
the employee. Godechot cited a case in 2000 involving the head of Equity Derivatives trading in a bank
and his deputy who received 10 million Euros and seven million Euros in bonus respectively after
previously having received together only 1.5 million Euros. They had to resign from the bank to do it, but
they timed it when the bank was in the process of major capital restructuring decisions. They gave in their
resignations with a threat to take the full team with them to a competitor and gave the bank 48 hours to hire
them back under their conditions. It worked. That is a spectacular example of the kind of transactions
taking place in the particular labour market of traders and bankers and they captured an important part of
the rent vis-a-vis the salary that would prevail in the absence of such a hold up situation. Mr. Jacquillat
suggested the conclusion is that the labour market in the financial services industry is less a market of
people with personal competences or talents, but more a market for companies’ assets.

6. The Chairman thanked Professor Jacquillat for his view of the relationship between competition
and the labour market and gave the floor to Mr John Veale.

7. Mr Veale said that he was very conscious of being the only central banker in the room and that
most of others had much broader experience of the sort of issues under discussion. He emphasized that
central bankers thought that the benefits of competition are undeniable because they pervade the way in
which bankers implement monetary policy and are very important in understanding the way in which
monetary policy flows through to the real economy. Quantifying the benefits of competition can be very
difficult however, he said; work carried out on modelling the payment card markets has involved many
assumptions and testing of hypotheses, each of which is challengeable, and has been challenged. The
problems of being a regulator of card schemes are not very different from those of competition authorities
dealing with bank mergers, evaluating a small number of mergers of competitors and evaluating the effects
on competition between those competitors and then balancing those against the potential gains from
economies of scale and scope over subsequent years. He noted that one of the difficult problems is
identifying the appropriate counterfactual for the analysis, what happens if the merger is not allowed to
proceed because the effects of a merger could be difficult to identify and measure. It has obviously been
very difficult to put clear numbers on the effects of bank mergers in Australia involving Westpac Bank, St
George Bank, Commonwealth Bank, Bank West and Lloyds and HBOS in the UK. There is a lack of
quantification of the potential effects of the mergers despite the authorities seeking extensive submissions
and having carried out an enormous amount of analysis. That is not a criticism of the authorities, but what
is there tends to focus on looking at the effects of the mergers on deposit interest rates, for instance, while
there is little attempt to take the analysis a step further and turn the figures into dollar amounts that can be
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compared with other things. In countries like the USA or Germany, where the markets are disaggregated
and un-concentrated, a lot of mergers occur that clearly raise no significant competition issues, so they do
not get analyzed. In jurisdictions which are more concentrated, the actual number of mergers is not large,
so altogether there are few case studies to examine.

8. Central bankers have to make choices, however. Mr Veale noted that if he had to convince his
colleagues that a company should be doing something either on competition grounds or on stability
grounds there is no doubt what the rest of the bank would be interested in. Banking supervisors and
financial authorities generally look at a number of ways of dealing with the systemically important effects
of potentially failing financial institution, including liquidation, government support, recapitalization,
nationalization, transfer of assets or liabilities, takeover from outside the relevant market or a merger with
a strong competitor. Each has advantages and disadvantages. The costs of not getting a resolution, no
matter what that resolution might be, can be very high.

9. In contrast to a competition regulator who is struggling to put numbers together, the macro
economists put together numbers on a grand scale. The IMF projections for growth in July 2008 showed
world growth of about four per cent. In January 2009 the figure was down to 0.5 per cent for the year and
for advanced countries an overall contraction of about two per cent. These are very sobering numbers. So it
is also worth noting that most authorities around the world have found ways of reconciling stability and
competition in a crisis. The UK government allowed the Lloyds/HBOS merger despite the fact that the
OFT had identified potential for substantial lessening of competition. In the US the merger of Wells Fargo
and Wachovia proceeded under the emergency provisions of the Bank Holding Company Act. The
Secretariat’s background paper notes the provisions in the EU, Canada and Switzerland for reconciling
stability and competition during a crisis.

10. The last point is the question of the counterfactual. In looking at the Lloyds-HBOS merger in the
UK, the OFT’s counterfactual was its assumption that in the short run the bank would continue to operate
with government support. In the long run they assumed it would either be sold or become independent
again. When the ACCC looked at the proposed takeover of BankWest by the Commonwealth Bank, it
looked at the counterfactual in a slightly different way by assuming that BankWest would continue to be
owned by HBOS if it was not sold because it could not identify any other buyers, a very different operating
model. That, in the ACCC’s view, meant that BankWest would no longer be an aggressive bank building
market share and that its aggressive market price would change.

11. The Chairman thanked Mr. Veale for pointing out some of the limitations of competition
instruments particularly in times of crisis, the difficulties of quantification, the fact that central bankers
deal with huge numbers and that competition authorities deal with small numbers, and for raising the
methodological issue at the very end. He then asked Mr Jean-Francois Pons to speak.

12. Mr Pons said he was representing the Fédération Bancaire Francaise, the members of which
include all banks in France, whether private, public or cooperatives, and foreign banks. He agreed with Mr.
Cotis’ view that excessive competition has not caused the financial crisis. Regulation sometimes limits
competition but does not stop the market from functioning within the rules. Competition is a good thing,
and has brought progress in France and in Europe. Financial services are well structured services with
rules and specific regulatory authorities in order to ensure financial stability. This has limited the ways in
which competition can work on the markets. Systemic risk was not expected to be as strong and
widespread as it has turned out to be. When an industrial company goes bankrupt, the situation is difficult
for the company, its employees, and for the area in which it is based, but, in general, its competitors are not
unhappy with the bankruptcy because it means one fewer competitor. When a bank is bankrupted,
however, its competitors are less happy because there are interactions on the markets and banks have
credits on their competitors — as was shown in the case of the bankruptcy of Lehman Brothers. There is
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also a risk of loss of confidence on the market, including the risk of withdrawal of deposits. So the whole
financial sector can suffer from the failure of one bank, and then the rest of the economy. The objective of
financial stability has therefore led to very specific rules in the sector. Banks need equity capital relative to
their assets and regulators ensure that banks do not take unnecessary risks, and that they have sufficient
equity capital in relation to their risks. That sometime goes too far, however. A few years ago in France, a
circular from the Governor of the Banque de France said that banks should not provide loans below a
certain level of interest rates. This was supposed to be reasonable for financial stability reasons and meant
that the banks incurred losses on their loans.

13. The second important objective is consumer protection. It is an objective in France and in many
countries in Europe that all consumers should have access to the banking sector. Having a bank account
with at least basic means of payment is a condition of belonging to the normal economy. Consumers need
access to good information but information in the financial sector is more complex because of the need to
provide much more information, all of which is rather complicated and therefore subject to considerable
regulation. In certain countries there is specific regulation to avoid excessive debt; for example, in France
the usury rate is subject to a specific law. If that law had applied in the US, sub-prime lending may not
have happened.

14. The third objective is the good functioning of markets. Rules have been developed at national
and European level to counter the risks involved in the manipulation of markets, against crime, conflicts of
interest and for transparency. These rules have not hindered development of strong competition. High costs
in the French banking industry, for example, have been controlled; jobs were created, linked to the Internet
revolution and to economies of scale through increased use of information technology. Competition
remained strong in particular in areas such as mortgages.

15. Mr Pons stated that the aim is a single European market for financial services where banks can
compete with each other under the same rules across the whole of Europe. Today in Europe the financing
of large companies is achieved through full competition in the whole of Europe, financial markets are
relatively unified but for retail banks where the market is still national and to set up in another country
means observing the rules of that other country. It is unlikely that the competition that has developed has
led to the crisis. He stated the crisis developed in the U.S., and the problem for Europe is that it is unable to
protect itself. Endogenous elements have played a part.

16. He suggested two further subjects are related to the normal rules of competition: first, the
European banking sector has committed to Europe-wide discussions on multilateral agreements to
construct a Euro zone payment system which would be as good as any national payment system.
Competition authorities are, however, discussing competition law issues with the European Commission,
in particular, the question of multilateral interchange fees. The French experience, based on these
interchange fees since the 80’s, shows their interest as it develops the most efficient card system in Europe.

17. State aid is likely to be required to get through a financial crisis which has hit many countries and
banks at the same time, but in different ways. Some large banks are in a lot of trouble and, without state
aid, will go bankrupt, which has to be avoided. There is a slightly different situation in countries where
there are no bank catastrophes but where the financial system is blocked because the crisis has stopped the
markets from functioning. In the first situation, the bank has to be saved but at the same time it has to
reduce its activities, stick to what is essential, compensate its competitors, and make sure the amount of
state aid is as small as possible.

18. The second situation is new since certain banks have to be helped in order to refinance the

economy. In France, state intervention takes two forms. The first is a guarantee for medium-term
financing at the market rate to allow banks to continue to finance the economy; and second interventions of
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shareholders’ equity ranging from one half to one per cent of their assets, again so they can refinance the
economy. In exchange, banks committed to increasing their economy credit by three to four per cent from
the end of 2008 to the end of 2009.

19. Mr. Pons noted that although the fragmentation of the single European market has been avoided,
thanks to very efficient action by the European Commission, two major challenges remain. First, coming
out of the crisis the intervention of central banks and state aid have to continue at the same time. Second, a
European and worldwide landscape needs to be created under which the distortive factor of state aid
disappears as quickly as possible.

20. The Chairman invited asked Philip Lowe (EC — DG Comp) to speak as lead speaker.

21. Mr Lowe said that he would like to discuss two issues, the link between competition and
financial stability, which is one of the main themes of the paper from the Secretariat, and the role of
competition enforcement and policy in the response to the crisis. On the link between competition and
financial stability, the usual benefits of competition do apply to the banking sector as they do to any other
sector in terms of lower prices for final consumers, product efficiency, and incentives for banks to reduce
cross-inefficiencies between efficient and inefficient banks and the possibility of entry, expansion and
innovation of efficient banks at the expense of the inefficient.

22. As noted in the Secretariat paper, an argument could, in theory, be built that competition can lead
to excessive risk taking in the absence of adequate supervision and regulation. The theoretical link is not
robust, however, and different ways of considering competition between banks and the different roles
played by those that receive loans actually leads to different presumptions and different results with respect
to the link between competition and financial stability. There is no empirical support for the idea that
excessive competition may have led to financial instability. The incentives for excessive risk taking should
be addressed first and foremost by financial regulation and by appropriate supervision and safeguards.
There is no evidence that competition is one of the reasons behind the current crisis and it would therefore
be misguided to relax competition enforcement in order to address excessive risk-taking.

23. Mr. Lowe noted the role of competition policy and enforcement in ex post regulation in the crisis
was such that state aid control in the EU has a potentially important role. The main rationale of state aid is
to avoid distortions of competition between firms and across member states, and it comes in two
dimensions. The first is the distortion of competition in terms of moral hazard, the insurance a firm
receives from the government and which leads to excessive risk taking, and which may lead to a repeat of
the problems in the future, in particular to inappropriate risk-taking incentives.

24, The second dimension is the effect of the support on competitors, where, as Mr. Pons indicated,
there is a big difference between the financial sector and industrial firms. Support from governments for
industrial firms has a negative effect on competitors, who find themselves with an additional competitor
relative to the counterfactual if the firm has been allowed to fail. That leads to distorted dynamic
incentives, reduced incentives to compete and wider incentives to seek government support. In the
financial sector, however, the rescue of one bank may lead to benefits for competing banks through a
reduction of systemic effects which would enhance the stability of the competitors.

25. The first rationale for state aid control in the EU is therefore to address issues of moral hazard
and of distorted incentives to compete. The second rationale related to the spillover effect across member
states and the objective of avoiding the consequence that intervention by one member state leads to
consequences for banks or firms in other member states which, if repeated by all member states, could lead
to an excessive amount of aid. The response to the concern of spillover effects across member states lies in
the formulation of a minimum harmonization or at least the adoption of a set of common standards for
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intervention towards failing banks. This is the approach followed by the Commission with respect to the
publication of a notice on guarantees and the pricing of the guarantees that governments can provide to
banks. This is also the approach used in the communication with respect to the recapitalization of banks by
member states. That included a framework drawn up in collaboration with the ECB about the pricing of the
recapitalization, which is now the approach developed with respect to the treatment of toxic assets.
Concerns about uncoordinated actions across member states are met by the formulation and the adoption of
a common framework. The appropriate policy response to distortions of competition associated with moral
hazard and the consequences for the competitors of those banks that have been rescued was the
differentiation between banks that were fundamentally not sound that had a business model that led to their
failure and banks that were essentially fragile as a consequence of contagion knowing they had an
underlying business model which was sound. The response of the application of state aid rules was to
apply minimum conditions with respect to the restructuring of banks which were receiving support being in
distress for exogenous reasons, and to impose much stricter mandatory restructuring on banks in distress
because of a failed business model.

26. The Chairman said that the contributions were unanimous in saying that competition has
nothing to do with the crisis, however further discussion may reveal whether this is true or simply wishful
thinking. The presentations so far have shown that the experts’ view is that competition is certainly not
solely responsible for the crisis, but that it is one of the elements that creates the ‘perfect storm’. There is
little empirical evidence on the relationship between competition and stability. The Mexican submission
observed that ‘the government has promoted and implemented reforms based on the vision that
competition principles are not in conflict with the objectives of stability and viability of the financial
system’. The submission went on to explain that policy, and it would be interesting to hear of the
consequences in terms of competition and regulation in Mexico.

217. The Mexican delegate said that the crisis is exogenous for the Mexican financial system. The
Mexican economy has been stable for many years and the impact of the crisis comes from the impact of
trade with the US. The Mexican government has implemented reforms that have increased competition in
the financial system: market entry has taken place and concentration and price levels are declining.
Nevertheless Mexico still laggs behind in terms of national benchmarks. Between 2000 and 2007 the
number of deposit accounts grew by 11 per cent and the associated funds increased from 17.5 to 19 per
cent of GDP. The number of bank branches rose by 35 per cent in the same period. The Federal
Competition Commission has worked alongside financial regulators and Congress in promoting
competition and strong but compatible prudential regulation. Financial regulators have promoted
competition through the introduction of measures to increase transparency, obligatory standards, basic
accounts and a more pro competitive approach to regulation of payment systems. There is still a lack of
competitive pressure on the demand side, however, because most new consumers in the financial sector
have no experience of financial services and do not understand how to compare the different packages of
services available. The main effort of the Competition Commission has therefore been on the demand side.
On the supply side, the concern has been to decrease barriers to switching.

28. The main elements of the exercise of competition promotion include the reduction of minimum
capital size by around 15 per cent, which the Commission has identified as an obstacle to competitiveness.
Improvements to transparency have been made through legislation requiring banks to provide clear
information on all charges relating to the products through internet sites and in branches. Banking
regulations were modified in December 2008 to allow the operation of ‘co-responsive’ banks, firms which
do not belong to a financial group but which are able to act on behalf of a bank branch to perform banking
transactions. The objective is to reduce the costs of establishing branches and help banking institutions to
reach a large part of the population which has not used financial services to that point. Provisions for basic
accounts which operate at no cost to the account holder were introduced in December 2007.
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29. In the Commission’s view, the pro-competitive policy has not harmed the stability and viability
of the financial sector in Mexico. It has reduced barriers to entry and new players have entered the market
focusing on providing services to consumers neglected by traditional banks. Pro-competitive reforms
undertaken in parallel to strengthen prudential regulation in the aftermath of the macro economic crisis of
1995 have shown that the two objectives do not conflict and can be complementary.

30. The Chairman said that it had been interesting to hear that Mexico feels that measures to
increase competition, improve transparency and to facilitate entry to increase competition in the financial
sector have also contributed to stability. The contribution from Chinese Taipei has a slightly different focus
and perception. After the 1997 financial crisis in Chinese Taipei, the reaction has been to ‘harness over-
competition in the banking sector and to promote concentration’. He asked the delegation why it has been
considered that reducing levels of competition would alleviate problems created by the crisis in 1997 and
whether the assessment made at the time is still thought to be the right one.

31. A delegate from Chinese Taipei said that there is a conflict between competition and regulation
in the financial market, but not one that amounts to antagonism. There is now a general consensus in the
government that the competition authority should respect the priorities set by the sector regulator, but it is
probably true that more focus should have been put on the protection of consumers in the financial market.
No sensible government or institution can ignore the stability of the financial market.

32. Before 1997 most banks in Chinese Taipei were state-owned. Attempts were made to liberalize
the market which led to some efficiencies as state-owned banks became privately owned. A number of
problems arose, however, through the entry of new banks with different products that at the same time
confused consumers through the provision of asymmetric information. The other problem with increased
competition was that profits naturally dropped and some banks exited the market. The traditional problem
of opaqueness of banks’ corporate governance seemed to get worse and there were several cases of
management taking the company’s money for themselves. There could therefore be a case for increased
regulation in that particular area.

33. In addition to applying direct regulation on fees or debt-guarantees, the government asked the
competition agency to relax enforcement of competition rules, especially in relation to mergers. The
government was concerned about disclosure of confidential information about banks, especially those
facing insolvency, which might panic consumers and make the problem worse. The second phase of reform
of financial markets was focused on the size of the banks. The government believed that Chinese Taipei
banks were too small in comparison with banks in countries like Japan, the U.S. or in Europe. The
government therefore intended to increase the size of the banks so as to increase their global
competitiveness. The government encouraged bank mergers and asked the Fair Trade Commission to make
the merger procedure simpler.

34. As to the present assessment, the crisis was only ten years ago and the second phase of reform
has only just begun. The fact however, that those banks who had originally alleged that they could increase
their global competitiveness only through merger, are now the companies who are strongly suggesting the
that government should do some bailouts, gives the government second thoughts about intervention and
regulation and about encouraging mergers so as to increase so-called competitiveness.

35. The Chairman then asked the U.S. to speak about its contribution which points out that trust is
one of the specificities of the financial sector. This leads to the question whether restoring competition
would reinstate the trust that has been lost or whether it would make people even more worried about
systemic issues.
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36. The delegate from U.S. said that the nature of financial markets erosion and trust can lead to very
sharp adjustments and lack of trust in the entire system. The reason for the crisis arises outside competition
and for the most part the solution comes from outside the competition area as well, which leaves a question
as to whether the competition agency has a role. State intervention has to be timely but it puts a special
responsibility on competition authorities to conduct their competition reviews and to work with the
regulators in a way that is timely. Secondly, as part of trust, it is important that there is public recognition
of integrity in the process, that it is not used to effect anti-competitive market structures, and that state
intervention is not being used as a cause of opportunistic behaviour that could be to the detriment of
consumers.

37. The Chairman said that the U.S. point linked with the Belgian contribution which has raised the
issue of trust and also pointed to the limitations of competition policy instruments in the financial sector
from a slightly different angle. It notes: ‘When a regulator raises serious issues with a major operator, and
the operator does not cooperate, it will often be difficult to issue a warning against the operator’s practice
without jeopardizing the confidence in that financial institution.” He asked the Belgian delegation to
expand on the point and to give examples of Belgian cases.

38. A delegate from Belgium said that the contribution did not refer to competition cases but to
regulations in general and in particular to financial regulations. Trust is not an issue with the competition
authority but the banking supervisor has faced it. It is easier to be a competition authority than to be a
banking regulator in a financial crisis.

39. The Chairman changed the focus of the discussion to the issue of the contribution competition
can make to efficiency. Some examples have been given of the efficiency benefits which can result from
strong competition between financial institutions, but he noted that some reservations have also been
expressed including the suggestion that overly strong competition may lead to excessive risk-taking. There
is a lack of empirical basis for the suggestion. The Chairman noted that the Portuguese delegate is the
head of an important competition authority and was also a central banker. He asked for his views on the
way in which competition authorities conceive competition among financial institutions and whether they
should take a broader view of the efficiency mechanism of financial sectors.

40. The delegate from Portugal said that the major issues are whether competition contributes to
efficiency and safety in the financial market. Causes of the crisis have been identified as market failure,
central bank failure, government failure and regulatory failure but probably not failure of competition
authorities, although they tended to forget the fundamentals of banking that should be taken into account
when designing competitive solutions. They also tended to treat banks like supermarkets when looking at
problems such as switching costs, payment systems and price. The right question is probably how
competition authorities can contribute to refocusing on the fundamentals of banking while ensuring a level
playing field.

41. Switching costs should be compared with bonuses paid to investment bankers, based on the short
term approach to returns. If switching costs are stimulated and reduced, a high customer turnover is
created. Banks are then busy dealing with people who are moving out of the bank rather than focusing on
providing a good service. Sector enquiry reports into banking usually relegated safety issues to a secondary
place: with credit cards the competition Authority focuses on interchange fees, which may be a problem,
but there are other problems with credit cards. The current crisis would lead to an exponential increase in
the debt of credit card companies which would sit with the companies and not with the merchants who
complained so much about credit cards, but who would still get paid immediately. Competition authorities
would tend to focus on the liability side of the banks, forgetting the assets side and focusing on the
networking of banks, especially payment systems, forgetting the safety and stability of payment systems.
Consumer protection would be the utmost concern of competition authorities but requires a change of
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mind-set. Although Lehman Bros had no direct systemic effect it had tremendous indirect systemic effects
which was not understood at the time. The delegate stated competition authorities have been concerned
with important things but with the details rather than the big picture. There is a need to put efficiency and
safety on an equal footing so that trust in the financial system can be regained.

42. The Chairman said that the Swiss contribution was a counterpoint to that point of view and has
set out a classical application of competition law to a set of anticompetitive arrangements through the
Swiss Banking Association that have led to restrictions on behaviour and rules on maximum interest rates.
The contribution questioned whether the efficiency of the banking system was increased following
intervention and he asked whether there is any evidence that the intervention has proved useful.

43. The delegate from Switzerland said that the intervention in the banking sector was in the 1980s
and was not related to any crisis. The Swiss Cartels Commission had no powers to make decisions but its
sector enquiry into the banking business covered interest for savings, access to investment instruments,
composition of banking consortia, and was carried out in close cooperation with the central bank. The
Commission found violations of the law in particular in market sharing and price-fixing agreements. The
Commission, though, found no violation in the use of common standard forms for mass contracts,
however, which had increased transparency.

44, Some evaluation research sponsored by the National Research Foundation in the 1990s found
that the market was more dynamic, there was more market entry, especially of foreign banks, costs were
lower and additional services were offered. There were, however, clear trends towards less transparency
especially for retail customers, and towards more concentration by merger which was probably a
consequence of the earlier intervention.

45, Two important elements in the 1980s took Swiss banking a step forward, however: deregulation
and internationalization. The banking community felt that more efficiency was generated. There was
greater pressure towards concentration; the UBS merger at the end of the 1980s may have been linked to
deregulation but it was not a crisis merger and was at the worldwide market level. There was no
consideration of absolute size or efficiency, or any question of ‘too-big-to-fail’, neither had there been any
anti-competitive effects in the long run.

46. There is no special safeguard in Swiss law against size in absolute terms but there is some
general concern from having entities too large. The delegate observed that some kind of firewall or
organization aspects or Glass-Steagall aspects may be needed for financial regulators.

47. The Chairman then turned to contributions from the UK and the Netherlands. He stated that the
UK’s contribution said: “The market failure in these circumstances is a mismatch of incentives or incorrect
signaling — not an ‘excess' amount of competition. (....) suspending competition law itself creates a market
failure and this is not a sound policy response to an existing market failure’, which entailed recognizing a
mismatch of incentives but also said that suspending competition law would not help. But applying
competition law to a sector where there is a mismatch of incentives is not going to help much either. He
asked the UK to expand on the point.

48. The delegate from the UK OFT echoed the European Commission’s earlier comments that the
purpose of the competitive process is productivity, efficiency and overall consumer welfare. Promoting
that purpose, in the context of financial services, gives competition authorities a very important role when
there are misalignments in incentives which detract from the productivity goal. It is not clear that
competition law itself is an effective tool to deal with misalignments in incentives, and the role for
competition authorities is to ensure that they are at the table to act as a critical friend to the regulators,
recognising that there are important risk management issues for the broader economy when prudential
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regulation is being drawn up. The role of competition authorities was to ensure that where incentives are
realigned, this is done in the most pro-competitive way. The OFT therefore spends significant resources on
advocacy, and on its explicit legislative role to comment on proposed rules and regulations of the Financial
Services Authority (FSA). In particular, the OFT advises the FSA on the likely impact on competition of
proposed rules and regulations. It is important that putting long-term rules in place would not have the
effect of impeding competition in the future. So even at points of crisis it is important to be seen at the
table, pragmatic and understanding of the issues, Being dogmatic about competition or ignoring the
broader picture risks losing the position at the table. Since competition may not be the strength of others
present at the table, it is important for competition authorities to explain why competition should be taken
into account. This can be done by advocating better solutions and by explaining how distortion of the
competitive process can have long term costs to consumers. Competition authorities need to recognize that
ultimately the regulatory authority has to make bigger decisions about the stability of the financial system.

49. The Chairman said that the OFT’s legal power to comment on possible regulations in the
financial sector is not the case in every country. The Netherlands contribution made one observation which
a lot of others around the table would share, that ‘it seems of crucial importance to ensure they [rating
agencies] have the right incentives, which may well require additional regulation for these agencies.
Another option could be a single, independent rating agency.” Everyone knows there is a misalignment of
incentives in rating agencies, but that has never been pursued because there was competition between the
three large agencies. He asked the Netherlands whether competition authorities collectively should have
been more forward looking.

50. The delegate from Netherlands said current incentives for competition between rating agencies
have been problematic because the agencies were paid by the banks whose products they were rating.
Since the agencies have been unregulated, there have been no checks and balances as to whether they are
rating correctly. One possibility is the creation of an international rating agency or an international
supervised agency which would be seen as more neutral. With the benefit of hindsight, national
competition authorities could have done more advocacy sooner, before the crisis happened.

51. The Chairman noted that investigations of credit rating agencies have been focused less on the
misalignment of incentives than whether competition between agencies worked or whether they have been
engaging in anti-competitive practices. He said that Chile had made the point that the financial sector is
very complicated and difficult for small agencies to deal with. He asked Chile to address the specific
difficulty that small competition authorities may have in addressing issues in the financial sector.

52. The delegate from Chile said that the greater part of current Chilean banking regulation is the
product of one banking crisis in 1984. The regulation is aimed at re-building the banking system and the
big goal is financial stability. At the time competition considerations were not a part of regulation and
regulations on switching costs and mobility of guarantees, for example, came later. The banking regulators
are well founded in comparison with competition authorities. The statutory system allows the competition
authority broad intervention in regulated sectors in general but does not allow any explicit or implicit
exemption of competition law enforcement. In practice that has provided for regulated companies to be
punished with fines or other sanctions. The competition tribunal can impose remedies, issue
recommendations or impose orders directed at the regulatory agency. There are two particular
requirements for intervention in the sector: well-trained professionals in the particular regulated industry
and the specific intervention needs to be part of the priorities of the agency which was not always the case.

53. The Chairman then asked the three discussants to give their main reactions or comments or
ideas for future reflection.
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54, Mr. Ludwig said that it is clear that competition authorities are not to blame for the crisis.
Comepetition is a serious issue and there has been serious competition among the financial institutions
worldwide which certainly was however, one of the causes of the crisis. The Citigroup Chairman, Chuck
Prince, said that he had ‘to keep on dancing’ which means keep competing, keep in the market, irrespective
of his own views on the safety of the activity, which was a reflection of the considerable amount of
competition which was driving decision making. The highly competitive nature of the labour market in
financial services was also a factor. One factor that has not been mentioned is competition among
regulators. Competition is a two-edged sword and there are clear costs in terms of elimination of
competition particularly in the forced merger area. Two large institutions brought together make one
enormous institution that would minimize competition and therefore increase safety but would become too
big to govern both internally and externally.

55. Two issues for the future are that competition in the financial sector is different from competition
in other industries because the financial sector is so interrelated with the economy and with the constitution
as a whole. The financial sector is the blood in the corpus of the economy and is therefore handled
differently. Allowing the benefits of competition to flow means figuring out the framework in which the
financial sector should operate and in which the competition should take place, and identifying the
legitimate areas of competition for the financial sector.

56. Professor Peltzman said that financial markets are different because financial firms cannot
operate in financial distress. The first hint of financial distress is the end for a financial firm. The corollary
of that is important, financial firms can never be completely transparent: if the president of a large bank
says that things are deteriorating, he and the bank would be gone in a day. They were also an agent of
monetary policy in getting access to the “‘discount window’ or ‘auction facility’ through the ECB, under
which they got deposit guarantees of various kinds. This leads to endemic moral hazard. The restraints are
then ultimately doomed to failure. Failure of the system means that systemically important firms will
always be rescued if they fail. Goldman Sachs and Morgan Stanley had been on the brink of being unable
to access capital markets and so did what they had to do to qualify for state aid. These important factors
cannot be ignored. Competition policy was freezing in place a system that had broken down, that had
deleterious effects on competition and increased uncertainty. One role for competition policy would be to
emphasize the importance of prompt resolution and reduction of barriers to entry and exit of new well-
capitalized firms. That would be a role that would be perfectly consistent with long-term goals but would
also improve the short-term situation.

57. According to Professor Xavier Vives, financial regulation moves in cycles and before the
present cycle of regulation there had been a very long cycle of complete regulation, with no crisis. The
wave of deregulation in the 1980s promoted innovation and growth but also lots of bubbles and crises. If
the sector had remained completely regulated, there would have been few crises but not much innovation
or growth either. Banks are certainly unique because they are systemic, with a central position in the
modern economy and without them, the economy would not function. That is a basic, not a minor,
difference.

58. The level of competition in banking that is sought should definitely not be the naive level of
perfect textbook competition. The first reality check is that competition will always be imperfect because
of asymmetric information, switching costs and network surpluses. There is a trade-off between
competition and stability. Competition authorities tend to side with all the theories and evidence, which
suggest competition will not harm markets.. Runs on banks can happen independently of the level of
competition but an excessive level of competition tends to worsen coordination problems. Intense
competition may erode and the elimination of switching costs would lead to the charter value balance
being very small. Systemic crises tend to be less likely in concentrated banking systems. Fewer regulatory
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restrictions are associated with less fragility, as the Mexican delegation said. Institutions close to
insolvency have incentives to gamble for resurrection and must be restrained in their competitive ability.

59, The Chairman thanked the panellists, discussants and other contributors and said that the
afternoon session would move to management of the crisis, the wisdom of competition in general in
financial sectors and how the available competition instruments could be useful in the severe crisis being
experienced.
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SUMMARY OF DISCUSSIONS

Roundtable 2 on the Role of Competition Policy in Financial Sector Rescue and Restructuring

1. The Chairman opened the second roundtable by saying that it concerned the management of the
crisis from the point of view of competition policy. Five points emerged from the earlier discussions on the
role of competition policy and law enforcement in the financial sector. First, excessive competition wasn’t
the source of the current financial crisis. Second, there are mixed signals on the relationship between
competition and stability in the financial sector, and there are some trade-offs but competition delivers
some obvious efficiencies even if it is something of a two-edged sword. Third, a good, harmonious
relationship between competition law and the proper regulatory environment was necessary. Fourth,
competition law enforcement might be too narrowly focused in the financial sector and the concept of
efficiency might need to be enlarged to include stability. Finally, competition policy played a useful role in
a period of crisis but might be a secondary concern during such times. That thought led the debate into the
present roundtable, which was about managing the crisis and what competition authorities could do in that
regard.

2. He introduced the keynote speaker, EU Competition Commissioner Neelie Kroes, the panelists,
including Professor Ito from the University of Tokyo, Professor Lee of Seoul National University,
Professor Vives from IESE and Ms Lisa Rabbe from Goldman Sachs International, and the discussants,
including Miss Carletti, Sir Callum McCarthy, and Mr Veale.

3. Ms Kroes noted that in these times of crisis many people were looking to Brussels for answers.
Indeed, Brussels could set the tone of Europe's response to the crisis and coordinate and enforce fair
solutions, but only in close cooperation with Member States, the Council, the ECB, the EIB, and
international partners. The full answer had to come from all of these, not least because Brussels does not
have spending power.

4. DG Comp would play its part but would not support protectionism, Ms Kroes continued. The
false promises of protectionism would lead only deeper into the hole. People had to be protected by the
creation of real jobs with real futures, not jobs that existed only as long as the taxpayers' money existed.
That requires leadership, which does not mean bribing multinationals and stealing jobs from one's
neighbours.

5. Taxpayers' money should be spent countering the credit squeeze rather than endangering the
single market. Maintaining competition in the face of political pressure is not easy. Competition authorities
need to be flexible procedurally but not on principle, and should not throw out the rules. Quality not
guantity is the key to state aid spending because aid that doesn’t boost economic growth is wasted money
and is a tax burden on future generations. It is the Member States who have to do the spending but it
should be an investment in Europe's future.

6. Although financial meltdown had been averted and patchy improvements in inter-bank lending
have been achieved, that doesn’t mean recovery has arrived. That cannot happen until the banks are back in
order. Global problems require global solutions: governments have started down the path with bank
guarantees and recapitalization, but restructuring the sector and its major players is still required. The toxic
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assets of the financial system have already polluted the water supply to the real economy and must be
cleaned up.

7. Although the banks have started to address the problem by writing down asset values,
reclassifying other assets and putting more capital aside, estimates of financial institutions' exposure to
impaired assets continue to grow. The IMF estimates that the potential deterioration in US-originated credit
assets held by financial institutions has risen from 1.4 trillion dollars in October 2008 to 2.2 trillion dollars.

8. A consistent and coordinated approach is essential — not only in Europe but around the world,
otherwise the banking sector as a whole, and with it the entire world economy, will suffer for many years
to come. Although individual Member States should retain the choice of which particular scheme best suits
their budgetary and banking circumstances, the need for coordination and consistency is not negotiable.
Hard questions have to be faced, whether schemes should be targeted only at the most distressed banks,
whether schemes are too restrictive, whether they risk not clearing up the problems and not restoring
confidence, whether the worst banks should be closed, or whether schemes should be targeted to save those
in the middle, leaving the strongest banks to fend for themselves. A lack of adequate safeguards risks
undermining the very strongest banks, but might still not restore confidence. Another question is whether
participation in the schemes should be required across the board, which would risk enormous costs to the
taxpayer. Banking sectors in some countries might not need such far-reaching state support.

9. A middle way would be for regulators to require full and frank disclosure from all banks so as to
enable regulators to direct their interventions to systemically important banks. Proposed schemes need to
be sustainable from a budgetary perspective, which might affect the type of scheme chosen. Consideration
of the medium and long-term impact of the schemes has to be built into the design of impaired asset
schemes, which must not inflict damage on other market players and must be timely, targeted and
transparent. Where necessary, the bank must be restructured, as well.

10. The most important point is that guarantees, recapitalization and the treatment of impaired assets
are necessary, but not sufficient on their own. Tough decisions on restructuring or possible managed
liquidation need to be made, and quickly. Member States have to be resolute and determined to reduce
uncertainty while increasing trust in the banking system so that the real economy can access the credit it
needs. A lack of immediate, decisive, coordinated action would perpetuate failed business models, ruin
public finances, entrench competition distortions via open-ended State aid, tear apart the single market and
prevent a viable banking market from emerging from the current crisis.

11. Therefore, competition policy is ready to deliver and develop ways out of the recession. Brussels
will provide the leadership, but competition policy cannot do everything. National leaders cannot escape
their responsibilities in times of crisis and cannot put the blame on others. If the banking sector is to return
to health and support the wider economy, restructuring decisions need to be taken before the end of 2009.
The ride will not be smooth, particularly for management or shareholders. Hard questions will be asked
about business models and the appropriate size of banks in the future. Meeting the present challenge will
shape the economic experiences of a generation. It will take more than a few late nights and a good deal of
courage but the choice is clear.

12. The Chairman thanked Ms Kroes for pointing out the importance of coordinated responses and
the fact that the problem is global and that therefore a comprehensive global solution is required, that trust
has to be restored fast and that otherwise the victims would be the financial sector and competition policy
itself. He then started the roundtable discussion by asking Professor Vives and Ms Rabbe to present their
remarks.
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13. Professor Vives said that banking had been a heavily regulated sector before the wave of
deregulation that started in the 1970s and 1980s and there had been no crisis before then. Then an
unregulated period culminated with the present crisis.

14. Banks are unique because of their central role in the economic system. Without them the
economy wouldn’t work. They therefore have to be protected, but that has given rise to the incentive
problems already discussed.

15. Some empirical evidence points to trade-offs in some dimensions between competition and
stability, if not in all of them. The trade-offs seem real and therefore some degree of market power in
banking is good. In other words, perfect competition in banking isn’t reasonable and doesn’t conform to
the underlying reality of the banking industry. There is an optimal degree of concentration in the industry.

16. Competition policy has been geared to avoiding anti-competitive effects in individual crises and
failures but not to systemic crises. The pressure to stabilize the system post-Lehman Brothers was in favor
of assets purchases, potential incentive guarantee schemes, extending deposit insurance, guaranteeing the
inter-banking market and mutual funds, capital injections leading even to nationalization, and forced
mergers. Such measures have distortionary potential including moral hazard, uneven playing fields,
pernicious long term effects in market structures, threats to the single market, subsidy races and national
champions and, not least, spillovers to other sectors.

17. The main aim of competition policy in times of crisis should be to preserve long term viability
and the strength of competition in the financial sector. The measures have to be flexible in the short term,
so perhaps merger policy should be more lenient in banking. Policy must be consistent and liquidity
support must be facilitated, but not just in the short term because if some institutions are asymmetric and
became too-big-to-fail, they would have to be closely regulated and their activities restricted because they
would know that they would be saved. There is a clear need for much closer collaboration between
competition authorities and financial regulators.

18. The EU is dealing with many state aid cases in the banking sector based on two important
references cases involving Credit Lyonnais in France and Landesbanken in Germany. The EU reacted
quickly and issued Communications in October and December 2008. It also provided very sound
guidelines on how cases would be dealt with involving non-discriminatory access, limitation of aid in
terms of time and scope with contributions from the private sector, behavioral rules for beneficiaries, exit
regimes for the aid, and a distinction between sound and distressed banks. A tension remains in the
behavioral rules for beneficiaries between requiring a commitment to expand lending to help the economy
or to limit the activities of some institutions. It is difficult to make institutions lend if they don’t want to
because they believe the prospects aren’t good, but the cases involving competition, stability and
regulation are directly linked.

19. Nationalization or state ownership might be one solution and in some cases the only solution in
the short term, but for the long term state ownership is clearly distortionary because the government is then
on both sides of the regulatory relationship with a conflict of interest, political objectives and incentives,
budgetary constraints and inefficiency are introduced, the market for corporate control is eliminated,
uneven playing fields are introduced because of larger guarantees available to state-owned enterprises than
to others institutions, and competition is reduced. There is less innovation and financial development. The
big issue is how to prevent the present distortion becoming permanent and spilling over into other sectors.

20. The safe haven merger thresholds in the US merger regime appear to be more lenient in banking

than in other sectors. The regulator carries out a competitive review but can act immediately in merger
cases if failure of the institution is probable. In the EU, member states might take appropriate measures to
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protect their legitimate interests, one of which is their prudential rules, but those are open to misuse. In the
US, forced mergers have taken place in the present crisis and in the UK the high profile Lloyds
TSB/HBOS merger was approved against the OFT’s opinion despite obvious competition problems.
Competition authorities need to think as to whether the degree of concentration in the UK is correct in the
long term.

21. The main tensions in the Euro area are the existence of one currency and one market, but many
regulators, with prudential control and stability still in national hands. That means that national
governments will protect their own interests, and individual member states need to be able to implement
exceptions. Banking is no longer an exception in the enforcement of competition policy, however.
Competition wasn’t responsible for the system’s fragility and the important role of competition policy in
times of crisis is to keep markets open, foster integration and weed out inefficient institutions. There is also
likely to be an increased advocacy role for competition authorities in what is likely to be a new long phase
of very tight regulation and public control of the financial system. Strong competition authorities will be
needed to promote the value of competition and to check that regulation is not intrusive in the way the
market functions.

22, Professor Vives concluded with two recommendations. First, that prudential and stability matters
with cross border impact should not stay in national hands within the Euro zone and the ECB should have
supervisory powers over cross border groups. Second, the banking sector’s systemic character, and thus its
specificity, in competition policy should be recognized.

23. Ms Rabbe, Managing Director, Goldman Sachs International, said that, as a representative of the
financial industry, she would make a constructive contribution to help navigate the way out of the crisis
and restore trust and confidence in financial institutions and markets and to mitigate the impact on the real
economy. Goldman Sachs is a wholesale capital markets institution, not involved in retail commercial
banking, and Ms Rabbe’s own perspective is principally the crisis within Europe. Her first question was
whether competition law is an obstacle or is critical in the current crisis. It is very important to draw on the
causes of the crisis to understand the interaction between competition policy and financial regulation.
There are two key objectives for financial institutions and policy makers in distinguishing between a short
term approach and a medium and longer term approach. The first is to do no further harm, to ensure that
there was no further erosion of confidence in the market and no greater systemic risk. The second is to do
everything possible to restore credit flows and facilitate access to capital in order to mitigate the damage to
the real economy.

24. The application of competition law must not exacerbate systemic risks. The arguments typically
made for and against setting aside competition rules in a crisis are the need for speed, and that financial
services are different and complex. DG Comp has made decisions very rapidly and deserves praise for that
and also for issuing transparent and timely guidelines which have proved to be of enormous value.
Financial services have a special economic role, but the application of competition law to financial
institutions in distress doesn’t come without burdens and warrants greater ex post monitoring. EU state aid
rules remain unique in the global context in that there is an existing structure under which competition
authorities can handle various bailout scenarios both on a sectoral and individual basis. State aid to
insolvent or troubled financial institutions is deeply unattractive but the alternatives are arguably worse.
The challenge is to design bailout measures that facilitate survival of banks at reasonable cost. Pan-sectoral
guarantees are potentially less distortive than mergers in an already highly concentrated banking sector
provided that guarantees apply equally to all players. Stakes in individual financial firms by the state or
recapitalization have far greater distortive potential and pricing and exit strategies are key. Illiquid asset
relief is the next big area for consideration. The big challenge is how to coordinate and ensure that exits at
different times don’t create distortions.
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25. Ms Rabbe noted that special issues arise from the EU Treaty’s neutrality on state ownership,
which gives an inherent perceived advantage for funding in terms of customer security. The use of state
owned banks to further non-economic social policy goals is a different take on the state ownership
question, but there is a tension between banks needing to deliver and to stop engaging in the lending
practices that contributed to the bubble turning into the crisis. In addition, taxpayers effectively become the
shareholders under state ownership and states might have an incentive to give an advantage to banks that
they own to minimize the cost to the state budget and to the taxpayers.

26. There are a whole series of problems in merger control. Many strong banks are terrified that
governments will ask them to buy assets because they just don’t know what they would get. This is a
curious thing in a competition context, where banks might usually be expected to want to expand their
market shares. The EU Single Market fragmentation risks are higher for the banking sector than they have
ever been and are potentially more likely to distort concentration in the short term. The failing firm
doctrine has to be applied flexibly and competition authorities shouldn’t engage in brinksmanship where
the bank is about to go to the wall. Weekend bank mergers are not really in everybody’s best interest.

217. Financial regulation and competition policy is an important area and the message should be that
current financial regulatory developments are highly relevant for competition policy towards financial
sector mergers, anti-competitive conduct and state aid reviews because the regulatory initiatives pending in
the EU and the US could further reshape an already rapidly changing commercial landscape for financial
institutions. Contrary to the view expressed by M Pons, the banking industry is not unregulated: it is one of
the most highly regulated industries in the world although there are still certain segments such as the sub-
prime markets where further regulation might be contemplated.

28. It is right for competition policy makers to play an advocacy role with financial regulators and to
avail themselves of the very helpful data that financial regulators are gathering that would help with state
aid and other competition assessments. Finally, competition authorities should take care not to mistake
regulatory failures for market failures.

29. The Chairman then turned to the discussants and asked them to give their views.

30. Sir Callum McCarthy said that he would like to talk first about the British government’s
decision on 18 September 2008 to allow the Lloyds TSB/HBOS merger, the most salient example of the
clash between financial stability and competition policy. The OFT had made it clear that the failing firm
doctrine didn’t apply because the government wouldn’t allow HBOS to fail precipitately and that
eventually it would be acquired by someone who didn’t have overlap problems. The government’s decision
was extensively criticized for both competition policy and for commercial reasons, not least by Sir John
Vickers, the previous head of the OFT, on the basis that while it was a reasonable decision to be made on
September 18" when the crisis was essentially one of confidence, it wasn’t reasonable by October 8" when
the UK set out a general recapitalization for UK banks. By that time, it had become clear that the problem
wasn’t one of confidence but one of insolvency. The decision had also been criticized commercially when
it was announced that HBOS had made losses of around £10 billion sterling and the commercial arguments
about whether the deal which has been claimed by Lloyds TSB to have the prospect of £1.5 billion savings
a year was a sensible commercial deal. Having been involved himself in the decision making process, Sir
Callum could say that there was no question whatsoever of creating or protecting a national champion in
the decision, either overtly or implicitly. The decision was based on an acute crisis in confidence, of which
the most obvious sign was an abrupt and very large movement in the HBOS share price. At the same time
as the decision was made on Lloyds TSB/HBOS the FSA had decided to stop short-selling of bank shares,
a decision soon followed by others regulators.
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31. Sir Callum noted that Lisa Rabbe had said that it wasn’t a good thing to solve bank mergers over
the weekend or in a hurry, but life wasn’t always that simple. The reality is that speed in resolving
tensions between financial stability and competition policy is essential. Typically they have to be resolved
over a weekend. The UK authorities dealt with the merger in a sensible way through the process that was
established in law. Given the speed required to deal with the acute issues of confidence, it was a proper
process.

32. Ideally, cross-border solutions to any of these problems would avoid the problem of sets of
national competition issues, but once a bank or a financial institution of the size of HBOS or Lehman
Brothers is involved, there are very few banks big and strong enough to act as an acquirer and hence the
choice open to the authorities is extremely limited. Professor Vives’ proposal that the ECB should have the
responsibility for supervision of specific European institutions was, in Sir Callum’s view, profoundly
mistaken as the ECB hadn’t the expertise to do it. Banking supervisors inevitably and properly looked at
the effects on individual institutions, not with a macro prudential aspect. One of the things that had clearly
gone wrong was that while authorities had viewed for the most part reasonably competently the risk
associated with each individual institution, they manifestly hadn’t looked at the overall impact on the
system as a whole. That was something for which the ECB could be given responsibility.

33. The phrase ‘extending regulations’ had been used frequently, often in instances which were
factually incorrect. It is not correct to say that credit risk agencies were unregulated. One of the problems
was that they had been deemed to be regulated by the SEC, which led to a great deal of moral hazard. It
was often said that hedge fund managers or hedge funds were not regulated in Europe but the fact was that
almost all the hedge fund managers were regulated in the UK. There was a general view that more
‘regulation” was needed with no definition as to what that meant.

34. Miss Carletti said that a point which wasn’t in the background paper is that competition
authorities should look more at risk and the relationship between risk and returns in prices both in time of
crisis and non-crisis. If lower prices or more aggressive behavior lead to more risk, then competition
authorities should look at the issues because that is a way to prevent future bad behavior and crises. Merger
control in times of crisis puts the emphasis on the effects of mergers on prices but perhaps authorities
should also look at the effects on investment behavior and risk attitude of bigger conglomerates. Bigger
entities are not always safer.

35. There is a potential tension in how trust can be restored to the financial industry. Public support is
needed to give guarantees and to restore confidence, but confidence among wholesaler institutions or
across institutions in the inter-bank market is one thing. While individual investors want their banks to be
safe, however, there is a rising anger among investors about what banks had done and are doing with the
public support funds that they received. In that sense, there is an advantage in nationalization in that at
least it means the removal of current management and more direct control over how public funds are spent.

36. On mergers, one point about the Lloyds TSB/HBOS merger was that in 2002 Lloyds hadn’t been
allowed to buy Abbey National but was now allowed to merge with HBOS. Such decisions lacked
consistency and threatened the credibility of authorities.

37. There was general agreement that competition authorities are not to blame for the crisis but on
the other hand excessive competition might be blamed. Competition authorities enforce competition, so if
there was too much competition then competition authorities should perhaps be blamed. The answer is
probably that the tools competition authorities have available are not the ones that could have prevented
excessive competition. Competition coming from deregulation and from unregulated institutions cannot be
controlled by competition authorities.
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38. Mr Veale said that the crisis clearly was an extraordinary one. In responding to the crisis many
central banks and finance ministries found themselves doing things that a couple of years ago they couldn’t
previously have imagined doing. It was important that everyone, whether financial authorities or
competition regulators, recognize that conditions had become very severe in all financial markets. Lisa
Rabbe said that the conditions were so severe that many potential competitors were reluctant to buy assets
from competitors when they would previously have jumped at the opportunity to do so. Everyone now
faced a set of least-worst solutions. Many regulators’ rule books have been turned upside down and it is
likely that competition authorities will find theirs rewritten, as well.

39. The Chairman perceived a consensus that competition law should not be set aside and that
competition authorities could contribute to the solution of the crisis. The instruments available might be a
bit too sophisticated, there are too many trade-offs and it is difficult to know how to use them and to get to
the right amount of competition, but certainly competition is important even in a time of crisis. The
contribution of Sweden referred to the bank crisis there in the early 1990s, which was similar to the current
one except that it was national rather than global. It started through real estate speculation and bailouts
eliminating non-performing loans. Sweden’s contribution is a paper by the Governor and Senior Manager
of the Riksbank, the Swedish central bank, and recalls how the crisis enfolded and what the solutions were.
The paper contains no mention of competition or competition tools or even consultation with the Swedish
competition authority of any kind. The Chairman asked whether solutions were found outside the
competition policy area and whether they led to competition problems that had to be solved in the longer
term.

40. A delegate from Sweden said that the local crisis developed in 1991, peaked in 1992, and
improved from 1993 so much so that the state intervention measures were closed down in 1996. It was a
local crisis but it had many features common to the current global crisis. It was a crisis based on bad loans,
real estate loans and was very much reinforced by fiscal and currency crisis. At one time in 1992 the
central bank rate reached 500 per cent which meant that the Swedish crown couldn’t be defended and had
to be left to float. A state bank guarantee was established during the crisis and was offered to all financial
institutions. Competition policy was not very high on the agenda. Sweden was not in the EU, but was
negotiating to become a member at the time and was in the process of adopting a new competition law
based on the EU system. The competition authority had only been set up in 1992 and wasn’t formally
consulted, but there were some informal contacts with the authority and with the EC as the guarantee had
raised state aid issues.

41. The paper by the Governor of the Riksbank didn’t directly mention competition policy which
might be reasonable from his perspective ut Losses in the crisis were very severe. The most serious
problem however was the loss of confidence and to restore that was perhaps the most important task. Here
there is a common feature with competition policy in thatcCredibility or confidence in the enforcement
system and in competition authorities is also very essential for successful competition policy.

42. Solutions had to be transparent and the framework had to be predictable. There had to be flexible
solutions and the authorities involved needed to have clear mandates and clear roles to play. State
ownership was one part of the solution package in Sweden, but according to the authors it had to be
temporary and the exit plan had to be in place before the measure was set up. These requirements on
solutions are also important from a competition point of view.

43. The Chairman said that it is clearly important to have exit strategies in place, and that
competition authorities could have a useful role in that regard. Emphasis should also be placed on the fact
that there are very few politicians who are convinced that competition authorities are part of the solution,
and that will require quite a bit of advocacy.
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44, Ireland noted in its contribution that “measures put in place by the Irish Government to ensure the
stability of the financial services sector are capable of putting aside domestic competition rules” and the
submission described how recent legislative measures had moved merger control in the financial sector to
other parts of government. The Chairman asked whether that was due to a lack of appreciation of the role
of the competition authority in helping solving the crisis and what leeway the authority had in terms of
advocacy to try to make the point that competition could be a useful tool.

45, A delegate from Ireland said that the legislation referred to in the Secretariat’s background paper
was emergency legislation put in place in October in about 36 hours, with little debate and in the context of
what was described as ‘an enormous systemic risk’ to a number of Irish financial institutions. The principle
feature wasn’t an exemption from competition rules or the movement of the merger function away from
the competition authority to the Minister of Finance, but it was a guarantee not only of deposits but also of
the liabilities of Irish institutions. During the 36 hours, the competition authority realized that if the
government took the view that unless it acted quickly the entire country would go into financial meltdown,
it would do what it would do. There was a lacuna in Irish merger legislation which prohibited a weekend
transaction, and there was no way to clear a merger with the provision that the analysis could be done
subsequently. While it was the view that governments would do what they would do, at the very least they
should want to be informed of the results of the competition analysis. The legislation provided that the
Minister of Finance should seek advice from the competition authority so the authority had engaged with
Ministry officials, attempting to educate them on the methodology used and to brief them on competition
issues in the hope that some structural remedies could, if appropriate, be put in place after the crisis passed.

46. The world had since moved on to another crisis. The bank was then nationalized and the entire
transaction was exempted from domestic competition law, a step in the wrong direction. The Irish
competition authority deemed the greatest threat to competition policy not to be the direct effects of the
financial crisis but of governments being all too willing to grant sectoral exemptions for competition as
other sectors of the economy came under pressure. The competition authority would redouble its advocacy
efforts rather than whining about the fact that in times of financial crisis some bank mergers escaped its
direct control.

47. The Chairman said that the legislature in Switzerland had also made an exception for forced
bank mergers by dismissing the principle of competition examination. The Financial Market Supervisory
Authority was responsible for assessing mergers in the interest of creditors. The Chairman asked how that
had come about and whether any mergers had been allowed that were felt to be anti-competitive.

48. A delegate from Switzerland said that the Swiss legal framework provides for an exemption and
has done so for more than ten years. That does not result from any systemic crisis but from perspectives
which were perceived to be the reasons for the particularly prudent character of the Swiss. The provision
says that the interests of creditors take priority over competition concerns in banking mergers, but only
where the creditors’ interests are in clear danger. There was also a shift of decisional jurisdiction from the
competition agency to the financial supervision authority. The competition agency has to be heard but the
law is quite clear that the interests of the creditors are predominant. The Financial Market Supervisory
Agency, FINMA, carries out constant monitoring, has an information advantage and can therefore act
rapidly and make an early intervention if necessary.

49, So Switzerland has two merger regimes for banks, one for normal mergers, such as the UBS
merger where there are no issues involving creditors’ interests, and the special one which has never been
used. The new procedure was not designed as a macro prudential perspective for a systemic crisis such as
the current one. The state intervened in the UBS case under an emergency regulation in the Constitution,
but the role of competition was limited to informal consultation. The consequences when the crisis was
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over were, however, considered, but it was important that the intervention was seen as being time-limited
and available to any bank, even though no other bank used it.

50. There was some distortion of competition to start with but it was a distortion needed in the
interests of keeping the whole system functioning as competitors would not have wanted UBS to go out of
business, which would have been a disaster for them, as well. The rescue involved competitive
disadvantages for UBS with new constraints compared with its competitors. The special regime put in
place clearly took precedence over competition concerns, but competition would play a role again once the
crisis passed.

51. The Chairman said that after such depressing news from Ireland and Switzerland, he hoped that
Asian governments would have recognized the importance of competition in times of financial crisis. He
asked the two experts from Asia, Professor Ito from Tokyo University and Professor Lee from Seoul
National University, for their contributions.

52. Professor Ito said that he came from a macro finance background so wanted to start with a
definition of what financial consolidation actually is and what constitutes financial crisis. The overriding
concern for a financial supervisor authority is to prevent financial systemic meltdown and competition
policy is probably at the bottom of the list of priorities. There are many sectors in the financial industry so
consolidation could mean many things, either in the same industry or across sectors and expressions such
as ‘systemically important” or ‘internationally-active’ mean different things according to their impact.
There are also two different kinds of crises: acute crises and slow developing ones. In the ‘weekend’
decisions such as Barings, Bear Stearns and Lehman Brothers, political decisions took over with financial
stability as the overriding concern. Competition issues were left behind.

53. It had been suggested that it would be very difficult to put some monetary value on state aid.
Some instances were obviously unfair but the concept was not always disliked by competitors, because
they usually welcomed rescue in the interests of financial stability which was good for all competitors.
Whether arranged mergers were pro- or anti-competitive requires analysis on a case-by-case basis.
Nationalization is the only solution if a systemically important bank becomes insolvent but some
governments are very reluctant to take that step. It was used in Japan in the 1990s and it resolved the
banking crisis, so nationalization was a very important weapon if used carefully. To whom nationalized
banks should be sold is a very important decision.

54. Professor Ito stressed that the financial sector is different from other sectors. The speed at which
a crisis can spread in the financial sector is greater than for other industries because of the number of
overnight transactions and the effect that any one institution failing would have on the stability of financial
markets. Credibility is essential.

55. Whether financial consolidation is good or bad from a competition or efficiency point of view
depends on which sector of the financial market is involved and how the crisis is managed. There are also
different competition policy implications for cross-border and domestic issues. In the Japanese and Korean
crises many foreign institutions entered the markets, which enhanced competition, but such entry depends
on economies of scope and synergy. In normal times, competition policy can have a role in managing a
slow developing crisis, but only by constant reviewing before the crisis becomes acute, which could
happen very quickly. Not all crisis rescues result in concentration, however, because cross-border or cross-
sector rescues can be competition-enhancing. Nationalizations usually end up with the assets being sold in
pieces, which could be competition-enhancing.

56. Professor Ito presented data on the consolidation of Japanese banks, which showed that the
number of City Banks is half what it was 30 years ago but that regional banks are still numerous. The
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number of smaller regional banks has been cut in half. The international perspective is important for big
banks; they might be big in the domestic market but Japanese banks are still small compared with Chinese
or some American banks.

57. There appears to be some frustration that competition authorities were not involved in the crisis
management but it is necessary to differentiate acute crises, where competition policy shouldn’t be a
primary concern, from slow developing crises. In times of crisis, the financial authority should be the judge
of what is best for financial stability. Exit policy from nationalization is the best setting in which to apply
guiding principles. Overall, financial consolidation doesn’t pose competition concerns in most large
advanced countries because there are enough banks to move the crisis in the right direction. Financial
services are largely contestable although investment banking shows concentration levels that require
watching in the coming years.

58. Professor Lee reported that the direct causes of the Korean crisis in 1997 were the high leverage
ratio of firms, the build-up in short-term debt and foreign currency exposure, the weak financial system
with no unified supervisory framework, and a depletion of foreign reserves. Classifying the position in
crisis and non crisis times involving financial and non financial firms resulted in four categories: financial
firms in crisis, non-financial firms in crisis, financial firms in non-crisis, and non-financial firms in non-
crisis, in that order.

59. Korea joined the OECD in 1996 immediately before the crisis. From 1995 to 1997 there was a
trend for liberalization and deregulation, in particular in the financial industry which provided the setting
for the crisis. Many financial institutions failed and the government liquidated several merchant banks in
response to a request from the IMF because they failed to meet the BIS standard. During the crisis the
government bought the debts issued by the commercial banks, but didn’t close them as it would have
spread panic. After the crisis the government aimed to enhance the stability of the financial market and five
banks which failed to meet BIS standards merged with other banks. Public funds were injected into the
banking industry. The IMF required a number of measures: the containment of systemic risks with the
withdrawal of five bank charters, the closure of merchant banks from about 30 to the two that now
remained, and reform of regulations and supervision. The corporate sector was restructured from about 30
conglomerates to five, and the IMF imposed a very high interest policy to keep foreign capital in the
country. The banking industry was also restructured: in 1997 there were 26 Korean banks which were
reduced to ten through liberalization and deregulation.

60. The Financial Supervisory Commission tried to improve the stability of the financial market by
injecting further funds and nationalizing and then privatizing some of the banks. During the period
following the crisis, the Korean government tried to reform the banking industry further to improve its
stability and performance. There were some improvements in terms of profit figures but stability didn’t
really improve and the banking reform didn’t really help.

61. The Chairman said that the presentation made it clear that competition considerations were not
immediately the most important thing, whether it was the IMF plan or domestic reform, and not only
during crisis time. Korea’s contribution notes that the legislation stipulated that “cartel activities may be
sanctioned that have been pursued to overcome an economic downturn”, and, furthermore, the President
had recently announced that some competitors would be allowed to form cartels, provided they did not
result in direct price-fixing. The contribution suggests that reducing competition actually slowed the
recovery rather than speeding it up and it would be interesting to hear why the government still seems
unconvinced.

62. A delegate from Korea said that the FTC’s basic position is that competition law enforcement
should be maintained even in times of economic crisis but cartel authorization relates only to collaboration

122



DAF/COMP(2009)11

activities such as joint research and development. Hard core cartel activity such as price fixing or market
sharing would still be banned regardless of the economic situation.

63. The Chairman moved on to the second part of the roundtable. He observed that a number of
contributions suggest that enforcement of competition law should be broadened in times of crisis with
respect to the financial sector. The contribution from Belgium, in particular, suggests that competition
authorities should take into account industrial policy considerations in the review of mergers in the
financial sector in times of crisis. He asked whether that meant that there should be a different standard of
review from the usual one or whether the application of standard principles leads to different results in a
time of crisis.

64. A delegate from Belgium said that the avoidance of bankruptcy is very different in the financial
sector from any other sector and it is legitimate to assess the impact of various transactions and mergers on
the markets concerned, on public finances and on the climate for enterprise.

65. The Chairman turned to New Zealand’s submission which suggests that competition authorities
should consider the trade-off between reductions in competition from mergers on one hand and stability
gains in the broader economy on the other. He asked whether that meant that there should be special
considerations given to the financial sector in relation to stability which should be integrated into merger
review procedures or whether there should be a different standard for the financial sector.

66. A delegate from New Zealand said that the paper essentially explains the situation in New
Zealand rather than what other countries should do. Under New Zealand competition law there is scope for
parties to seek authorization for mergers on the grounds that the public benefit outweighs the competition
detriments. The provision has been used on only five occasions in 22 years. It is an efficiency exception
and courts have ruled that public benefits must be shown to be dependent on the acquisition being
proposed, that they must be net gains in economic and/or social terms and that the distribution of the
benefits isn’t relevant in the balancing process. Market stability factors could be concerned in relation to a
merger proposal but the more difficult question is how to make the assessment and how to do it in a timely
fashion.

67. The Chairman asked the delegation from the Netherlands whether in its contribution, ‘Sticking
to business as usual’, meant that it believes its competition authority has all the instruments it needs to deal
with the financial crisis.

68. A delegate from the Netherlands said that the point made in the submission is that the provisions
in the Netherlands Competition Act may be useful, although they don’t have to be used, in times of
difficulty. It is a good idea to do an inventory of what already exists and can be used before concluding that
new rules are needed. On the waiver of the standstill procedure, consummated mergers are difficult to undo
but waiving the standstill procedure doesn’t amount to a de facto clearance of the merger. It is a procedure
that could be applied in exceptional circumstances, but the competition authority would need to dictate the
conditions under which it was applied, to agree prior to any waiver the extent to which the merger could be
undone in the event of potential remedies being insufficient, and to ensure that such measures were agreed.
This provision in the Competition Act has not, however, been used since its adoption in 1998.

69. The Chairman said that there seemed to be some agreement that adequate instruments existed,
or that they could at least be used even in time of crisis. New Zealand asked whether they could be used
quickly enough to meet the urgency of a situation described by Professor Ito as the middle of a meltdown.
Russia’s contribution reveals that the delay for the examination of mergers in the financial sector has been
reduced from 90 days to five days, almost the weekend timeframe that had been discussed earlier. He
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asked the Russian delegation whether that meant that the Anti-Monopoly Service was taking too long for
other mergers or whether five day reviews were difficult to achieve.

70. A delegate from Russia said that the government of the Russian Federation and the Federal
Antimonopoly Service undertook some special emergency measures in light of the global financial crisis.
One of them was the adoption of a new federal law for strengthening stability of the banking system in the
crisis period. One of the provisions is that the State Corporation Deposit Insurance Agency doesn’t need to
receive prior approval from the FAS with respect to acquisitions of bank stocks in accordance with the
measures on preventing bankruptcy. That made the process of savings and banking generally easier. One of
the FAS’ own emergency measures is the significant reduction of the terms of consideration of application
to conclude transactions from 90 days to five days in the banking sector and to 30 days for other industries.
Five days is not a legally-based period for merger consideration, though. The framework for cooperation
with the Central Bank of the Russian Federation has been improved, with an effective system of data
exchange, mandatory participation of the Central Bank in FAS case investigations and a clear and
understandable division of powers and functions in merger cases.

71. Furthermore, the specificity of the banking sector was taken into account and actual data on any
bank on the Russian market is readily available, which makes the collection of information much easier.
One other relevant feature of the Russian market is that there has been no mega banking merger. Of 1200
Russian banks only 15 have been transferred under the management of the Deposit Insurance Agency and
11 of them were reorganized by new private shareholders. The very restrictive time limits helped to avoid
illegal disclosure of inside information, which is usually a temptation in the banking sector and which
could shake consumer confidence and generate panic on the market. The measures didn’t, however,
weaken control over the financial sector: quickly didn’t mean badly.

72. The Chairman said that it was clear that in many countries there are instruments in competition
law that could be used in the financial sector without changing the principles, but they have to be used
intelligently, taking account of the specific issues in the financial sector that don’t arise in other sectors.
The last trend in the contributions is the fact that competition authorities have a role in minimizing any
negative effects on competition of special measures taken by the financial authorities. That role might be
either to enforce the law or one of advocacy. He asked the UK whether, hypothetically, the OFT or the
Competition Commission had been given an opportunity to express views on the question of whether a
government takeover of Lloyds TSB and HBOS might have been preferable to allowing the merger or
whether alternative solutions had been put to the Secretary of State.

73. Philip Collins, Chairman of the UK OFT, A delegate from the UK noted said that Sir Callum
McCarthy’s earlier already noted comment that the Lloyds TSB/HBOS merger continues to have a high
profile in the press and in the public eye (not less following publication announcements of the extent of
HBOS’ losses). There is an underlying assumption that competition authorities cannot pick and choose
which merger transactions to look at. The reality of any merger control system is that competition
authorities are often required to consider difficult mergers that require timely action. The process in the UK
provides for competition authorities to look at the competition issues and for politicians government to
consider the public interest by balancing factors such as financial stability against competition
considerations. At the time of the Lloyds TSB/HBOS merger the UK merger regime did not make it
possible for mergers to be cleared on the grounds of financial stability and therefore government
introduced this under the existing ‘public interest test’. The merger review process was very transparent
and simple. OFT invited and received submissions about the transaction and published its finding that the
merger was anti-competitive; gave advice to the Secretary of State intervened on public interest grounds,
who balancing the competition concerns advice against the advice on the public interest issues (following
advice from the Treasury, the Bank of England and the FSA). His decision was challenged by the parties
before the Competition Appeal Tribunal. OFT did was not ask to advise, though, consider, whether a
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government takeover would be more appropriate, and instead OFT considered the potential negative
consequences arising from the merger not asked to consider, hypothetical alternative transactions.

74. The Competition Commission added that from its perspective, the merger didn’t reach it, but
even if it had, the system provides for the Secretary of State to take the ultimate decision about whether the
merger should go ahead. From its own investigation into payment protection insurance, however, it was
clear that there is not always a trade-off between financial stability and competition in a primary and
secondary product market investigation where the primary market is credit and the secondary market is
insurance against being unable to repay a loan. That is an example where the outcome of the competitive
process might involve very low interest rates and very large quantities of loans but where there is no
obvious tension between the interests of financial stability and of competition. More generally, issues of
competition, externalities and information, each of which could lead to market failure, are alive in banking
but also in other areas that play out through the public interest regime and not just in financial markets.
There may be a trade-off in considering regulation versus competition, but there may be other ideas and
other routes which don’t sacrifice competition in exchange for addressing real externality or market
transparency problems. There are lessons to be learned from other areas rather than just accepting that
there is a trade-off between competition and regulation.

75. The Chairman said that it was right that there might not always be a trade-off but the
contribution of the EU in relation to state aid noted that competition might be distorted where state aid is
available to all banks within a State in the sense that the worse performing banks would get the same
treatment as the better performing banks, which could distort incentives. That might not be compatible
with the desire to promote financial stability. He asked the EU to consider the trade-off between what
would be a sensible competition remedy and any other remedy more in line with the desire to promote
financial stability.

76. The Deputy Director General of DG COMP Mr Herbert Ungerer confirmed that during this
crisis, state aid matters and merger cases require a significant part of DG COMP's attention. However, the
treatment of companies in difficulties is nothing new to state aid. Existing EU rules on rescue and
restructuring provide that such aid can be granted by Member States under strict conditions. These
conditions include the adoption of a restructuring plan allowing for the companies' return to viability, a
significant own contribution by the aid recipient to the restructuring costs and the adoption of
compensatory measures, such as capacity reductions limiting the impact of the State intervention on
competition The recently-issued Recapitalization Communication focuses on the financial sector. It makes
a distinction between aid granted to fundamentally sound banks and fundamentally distressed banks. It also
distinguishes between exogenous and endogenous reasons for the banks’ difficulties. It means in practice
that where a Member State seeks a full scale restructuring, the EU needs to ensure that the impact of the
aid on competition is limited. .

77. The Chairman then asked Robert Kramer from the US to give his views.

78. Mr Kramer focused on merger control in the US. He said that the first consideration is whether
procedures are flexible enough to accommodate the needs of regulators for speed in the financial crisis, and
whether data resources are sufficient to conduct either a very quick review or a long review. Legal
standards are well defined but might not be shared by regulators. In implementing traditional remedies, the
DoJ has had to be procedurally and realistic in the banking context of the current crisis. The DoJ has
statutory responsibility for reviewing bank mergers and receives copies of all merger applications under
any of the applicable banking statutes. There is a normal period of review, but when the banking regulator
says that there is an emergency, DoJ has only 10 days to carry out the review and only five days after the
regulator makes its decision to contest that decision in court. A more expedited procedure is available if a
bank is essentially bankrupt, under which the regulator can simply take action without reference to the
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DoJ. None of the recent high profile bank mergers were dealt with under that provision, but in each case
the DoJ provided competitive comments prior to regulatory approval. The critical thing is to have the
information and data available to do a reasonable, if not perfect, job within the 10 day period. That work is
combined with very close cooperative working arrangements with the Federal Reserve Board. Even in
transactions that do not raise competitive concerns in specialized products for which markets are national
in scope, possible competition issues in local banking markets are not ignored.

79. Having identified particular problem areas in transactions to the emergency reviews, the question
is what remedies are appropriate. Where there has been a need for remedies, they have been imposed
through the regulator. In the recent acquisition of National City by PNC Bank the DoJ required the
divestiture of 61 branches worth over $4 billion in assets to preserve competition in a particular set of
relevant markets. Even when the Federal Reserve Board puts together a transaction, the Board goes
through a competition analysis market by market and might require divestiture beyond the DoJ
recommendation. The DoJ then works with the regulators to reach a common understanding. It is more
difficult to predict what financial markets will look like in the long run. The goal in the immediate future is
to deal with issues such as barriers to entry and transparency in financial markets to ensure that a future
financial system is more competitive and stable than the current one.

80. In summarizing the afternoon’s discussions, the Chairman said that in some countries, at a
political level, competition is clearly perceived to be a negative force contrary to the stability of the
financial sector and it is believed that competition authorities should be put out of commission. There is a
sense, though, that this is unjustified for a number of reasons. The financial sector is specific in that it
raises issues that aren’t present in other sectors, but competition authorities are accustomed to dealing to
deal with many other specific sectors. A competition assessment, whether carried out only by the
competition authority or in conjunction with the sector regulator, is extremely useful for mergers, state aid
and for many of the emergency measures that governments might take. Competition law needs to be
interpreted bearing in mind the specificity of the sector. The adoption of different standards isn’t required.
It is enough to look at the trade-offs between competition issues and some kind of contribution to
economic progress or stability.

81. The discussion showed that competition authorities may be more sophisticated than is usually
thought to be the case outside the competition community, in terms of being able to differentiate between
high concentration ratios and low competition and to consider the extent to which markets are contestable
without resorting to the more naive approach of looking only at concentration ratios.

82. Different views emerged on whether the procedures would allow meaningful competition
assessments to be made in the time available in times of crisis. The EU’s guidelines save time and make
life more predictable for regulators and the parties themselves. A number of jurisdictions were able to
make quick examinations of the most important issues.

83. In the two jurisdictions which have the most experience - the EU and USA - the competition
authorities were clearly involved in crisis events in the financial sector. The EU has exclusive jurisdiction
over state aid issues but for mergers the involvement of the jurisdictions in the financial sector is also quite
possible. The biggest problem is to convince legislators or executive branches of the government that
competition authorities can make positive contributions during crises and that competition law can be
adapted in scope, time and focus.
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SUMMARY OF DISCUSSIONS

Roundtable 3 on the Real Economy and Competition Policy in a Period of Retrenchment

1. Chairman Frederic Jenny introduced the discussion in the third session regarding the real
economy and competition policy in a period of retrenchment, drawing on past experiences, as well as
looking at the agenda for the future. The previous day’s presentations set the general scene of the financial
crisis and how competition policy may help to remove instability and improve performance of financial
markets. He also introduced the Panellists for the session: Professor David Gerber from Chicago Kent
College, Mr. Sean Dougherty from the Economics Department of the OECD, and the two discussants,
Professors Ito from the University of Tokyo and Gerard from the University of Louvain (Belgium).

1. Governments’ policies vis-a-vis companies or industry sectors in distress and the role of
competition policy in a time of crisis

2. The Chairman asked the UK to start the discussion.

3. Philip Collins, Chairman of the OFT, said that the ‘lesson learned’ from discussions of the
previous day (17 February) is the importance of looking beyond the period of retrenchment and into
recovery. When one speaks of the “real economy” one must remember that many financial markets are part
of the real economy - the UK’s contribution looked at mergers and the real economy, as opposed to the
‘unreal’ one. Competition policy is part of the solution to the financial crisis and not part of the problem.
The issue is how to present it and its evolution both through the period of retrenchment and through to
recovery. The role of competition agencies as advocates for competition is crucially important. In addition,
it is important to understand the link between what has happened in financial markets and in the real
economy in terms of: corporate governance, risk management and business models, and performance and
rewards.

4. The G20 summit communiqué stated that proposed reforms will only be successful if grounded in
a commitment to free market principles, including the rule of law, respect for private property, open trade
and investment, competitive markets and efficient, effectively regulated financial systems. Philip Collins
guoted the statement by Irwin Stelzer in the Financial Times in December 2008 that “when making policy,
central bankers and finance ministers should remember to invite competition authorities into the room”.

5. One theme that emerged from the previous day’s discussions is that competition agencies are in
‘business as usual’ though competition policy might mean ‘business no longer as usual’ in the present
climate. Over the last ten or fifteen years, a time of global growth, businesses have become much more
sensitive to competition issues, aware of the risks of engaging in unlawful activity and of the risks of
misuse of market power. The current climate brought its own challenges in the greater temptation to form
cartels or to engage in other forms of horizontal competition, some of which may be permissible and some
of which might not. More “failing firm” defences are likely, and the view that loss of competitive rivalry is
not significant in the existing economic conditions, advanced. These arguments need to be dealt with
robustly, consistently and firmly.
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6. Governments are under wider pressure to preserve jobs, to retain skills, manufacturing bases and
supply chains, and to intervene more in markets such as automotives. It is important for competition
agencies to illustrate the benefits of competition and of effective interventions in sectors of the economy.
Governments are looking to help those markets both out of recession and to create growth in the future.

7. Consumers are very exposed in the current environment; they are vulnerable to being exploited
both by unlawful rogue traders and by businesses which form cartels or misuse market power. While
competition agencies need to deal with issues of today and tomorrow, and not the day before, established
principles of competition policy cannot be disregarded because of the recession: the law against hard core
infringements and flagrant misuses of market power must continue to be enforced. To do otherwise would
risk sending out the wrong messages. Nevertheless, competition agencies and policies need to adapt the
way in which interventions are made, the kind of investigations carried out and the kind of instruments
used, so that they are demonstrably relevant, timely and beneficial in both retrenchment and in recovery.
Advocacy and sectoral studies can be valuable in highlighting to governments and regulators where there
are problems in the market. The UK was able to look at particular sectors of the economy through market
studies and market investigation references. These were particularly valuable in helping regulators and
governments decide and determine the way in which the economy developed and in highlighting problems
raised by market structure, unlawful agreements or regulatory barriers.

8. Going forward, competition agencies need to be smarter, more visible and more active in
international cooperation to obtain the benefit of others’ experiences. Philip Collins quoted:

e the statement by Martin Wolf in the Financial Times in January 2006 that policy makers need to
understand that the aim of policy must not be to nurture specific producers, but to promote the
interests of consumers and so competition;

o the statement by Philip Stephens in the Financial Times in January 2006 and in February 2009
that governments should be saying that only by keeping their economies open will they be able to
prevent a painful recession from turning into that job-destroying slump; and

e an article in the Economist entitled “The return of economic nationalism” of February 2009 that
economic nationalism—the urge to keep jobs and capital at home—is both turning the economic
crisis into a political one and threatening the world with depression. If it is not buried again
forthwith, the consequences will be dire.

9. The Chairman thanked Philip Collins for his intervention and asked Sean Dougherty from the
OECD Secretariat to elaborate on the principle that short-term policy actions that boosted demand, such as
those referred to by Philip Collins, should not undermine efforts to promote long-term growth, and
particularly that ailing sectors or firms should not be supported at the expense of growth.

10. Mr Dougherty gave details of the annual benchmarking exercise carried out by the Economics
Department for the Going for Growth Report (published on 3™ March 2009)* which incorporates analysis
from across the OECD. He said that the report discusses long-term structural reforms at a time of crisis and
the considerations necessary to ensure that short-term stabilising measures taken to stimulate demand do
not undermine long term economic growth. Urgent measures taken to stabilise financial markets for sound
fiscal reasons can have structural effects that would persist for many years and which can undermine
prospects for longer term economic growth and wellbeing.

! Web reference: www.oecd.org/economics/goingforgrowth
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11. In odd years, the Going for Growth benchmarking exercise is a full assessment of policy
priorities that may be most beneficial for long-term economic growth, identifying and discussing five top
priority policies for each OECD member economy. Every two years, the recommendations are assessed in
terms of how well they have been carried out. In the context of the current crisis, the Department has
carried out a special exercise to identify policies likely to have the most positive effect in enhancing long-
term economic growth in the short term. Four main policies were identified. First, medium term
infrastructure investments have not always resulted in substantial benefits in many economies and have not
necessarily contributed more to economic growth than other types of investments. A solid regulatory
framework is necessary to ensure that decisions taken on infrastructure investments are based on economic
considerations, including careful cost/benefit analysis, and are not distorted by other interests. Secondly,
short-term compulsory training programs related to education can be implemented in the shorter term in
the context of active labour market policies, and may also have very strong positive long-term effects on
economic growth. Thirdly, tax cuts for low income workers which they are much more likely to spend than
to save bring short-term benefits. More widely, the Going for Growth report concludes that corporate tax
rates are a particular problem, although not necessarily in the short term simply because the profits are not
there to be saved. Fourthly, anticompetitive product market regulation and the introduction of entry
barriers need to be reduced. While there have been some reforms in many sectors and in many countries,
the pace of reform has slowed. The present crisis may help with reforms - many major reforms in OECD
member countries were undertaken in periods of crisis but not without risk: import barriers were raised in
the wake of the great depression, for example, and probably prolonged it. Early retirement schemes
introduced to reduce the labour supply in Europe in earlier decades were seriously misguided as they
turned out to be seen as an entitlement in many countries and were very difficult to withdraw. Sectoral
support can be hard to justify and difficult to withdraw when given in industries which are not systemic
and may simply prolong the adjustments and re-allocations needed across sectors in the context of a
serious crisis. Regulatory reforms, even if undertaken in the short run, may take some time to have an
effect on firms’ behaviour and profitability. More general opening-up of markets and reduction of entry
barriers, such as those seen in the telecommunications industry in many OECD member economies may
also have direct effects on the real economy.

12. Shorter term effects of reducing entry barriers often result in greater turnover of firms and higher
rates of exit. Empirical evidence suggests that, on balance, firms exit markets and substantial job losses
result, but new firms may enter and create new jobs over a short duration, giving net positive employment
effects and positive effects for the real economy. Short-term interventions or actions may interfere with
this reallocation process.

13. The Chairman then asked Commissioner Goto of the Japanese FTC to discuss the wide
economic reforms and anti-trust enforcement measures his government had taken during the severe
financial crisis in the 1990s.

14. Commissioner Goto said that economic measures taken to counter Japanese economic
recessions had implications for competition and competition policy. Japan has faced a series of economic
recessions since the 1970s, that is, the two oil crises and the long recession in the 1990s which is called the
‘lost decade’ for the Japanese economy. However, even before the low growth periods beginning in the
1970s, there were several economic downturns and policy measures taken to counter recessions in the
1950s and 1960s including a system called ‘depression’ or ‘rationalisation’ cartels, introduced in 1953 as
exemptions to the Antimonopoly Act to allow companies to coordinate production or service volumes, to
reduce capacity reduction or sometimes even to coordinate price levels. These had serious anti-competitive
effects and were abolished in 1999 although they were, in fact, rarely used after the 1980s. In the 1970s,
energy-intensive industries lost their competitiveness because of the oil crises, and a series of temporary
laws covering structurally depressed industries were introduced throughout the late 1970s and 1980s to
reduce excess capacities, allowing joint sales and providing for some financial assistance. It seems that
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competition policy had to give way to industry rescue policy measures that harmed competition, but in
reality, the JFTC had acted to ensure that the proposed provisions did not compromise the Antimonopoly
Act and the spirit of competition policy during the policy making process. This was helped by two factors:
first, in the 1980s and 1990s, the role of competition policy and enforcement of competition law was
strengthened and the general perception of its importance increased and secondly, the Positive Adjustment
Policy guidelines published by the OECD in 1978 influenced the drafting process of the temporary
measures and ensured that they were reviewed every five years. With every review the measures were
made less anti-competitive.

15. During the so-called ‘lost decade’ of the 1990s, competition reducing measures such as
exemption cartels were used much less and were targeted towards specific individual firms rather than
industries. Tax benefits, low interest loans and loan guarantees to approved business restructuring plans
were introduced. The lost decade of the Japanese economy was not a lost decade for competition policy in
Japan, however. On the contrary, competition policy was strengthened in a major way during the 1990s.
The Antimonopoly Act was given more effective deterrents against violations, markets were liberalised
and regulatory and structural reforms took place. The number of remaining exemptions to the Act was
significantly reduced.

16. Short-term anticompetitive measures introduced to counter a financial and economic crisis should
be avoided as far as possible because of the possibility that they may have lasting negative effects on the
economy. They should not harm current and future market competition, must be as temporary and as
limited as possible and should promote resource reallocation rather than maintaining the status quo. Now
might be a very good time for the OECD to announce a new Positive Adjustments Policy.

1.1 Subsidies

17. The Chairman thanked Commissioner Goto in particular for his suggestion that the OECD
should look at the Positive Adjustments Policy which had been taken up by a number of contributions in
the context of expressing reticence and worry concerns about subsidies. The Danish submission was quite
cautious on the issue of subsidies and said that the core of the problem is within the financial sector and
that subsidising non-financial companies would not solve the problems. It would be interesting to hear how
much that view was shared by the Danish Government.

18. The representative from the Danish Competition Authority expressed doubts about subsidising
failing non-financial industries because, in her view, subsidies should be confined to situations where the
problem is market failure. This is clearly the case in the financial sector but does not appear to be so in the
car or airline industries, where the problem seems to be a mix of lack of credit, lack of demand and lack of
competitiveness. The Danish Government, as well as the competition authority, believes that the
advantages of subsidisation can be outweighed by inefficiencies in the longer term. Industries most prone
to subsidies are generally in international or supra-national markets. Subsidies may therefore impair the
level playing field and risk starting a subsidy race. Subsidisation of distressed companies entails a
significant risk of subsidising inefficient companies, thus prolonging inefficient business practices and
limiting long-term economic growth. In the 1970s, the Danish shipyard industry was ailing but the
Government resisted the temptation to subsidise the industry to the same extent as in other countries. Most
of the industry shut down but the widely held view now is that, while painful at the time, the policy was
right and has promoted long-term growth. In the words of Commissioner Kroes (see report of Roundtable
2), competition agencies have to protect people by creating new jobs, but not jobs that exist only as long as
taxpayers’ money exists.
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1.2 Loan guarantees and bailouts

19. The Chairman said that the second issue is that the strong and brisk downturn of an industry
does not necessarily indicate structural decline, an issue considered by the US delegation in looking at the
broader issue of loan guarantees and bailouts and the US government’s assistance to the Chrysler
Corporation in the 1980s. He asked for the delegation’s views on how lessons learned from that experience
have been applied to the recent bailout of the automobile industry in the US.

20. For the US delegation, Mr Kovacic (Chair of the FTC) said that one of the lessons is the
difficulty of interpreting history so as to identify clearly the way ahead. The Chrysler loan guaranteed
package was worth about 1.2 billion dollars which was seen as a bridge to assist the company to overcome
a period of short term distress, distress attributed by most observers to poor performance and management.
The US government took warrants which it later cashed in and which showed a positive turn on its
investment, as the Chrysler spin put it. The gloomier and more persuasive assessment is that it was a
temporary palliative which did nothing to encourage a fundamental redirection of the company over time.
The company had relied on voluntary input restraints that had the unintended consequence of encouraging
foreign producers to ship in higher value automobiles and to focus their strategy on higher margin vehicles
which ultimately significantly eroded Chrysler’s margins. The restraints were not tied to any basic
redirection of the company’s operations - in collective bargaining agreements or management approach
and strategy, for example.

21. The Lockheed experience, discussed in the US submission to this roundtable, also points to
unintended consequences of intervention. Lockheed was on the verge of insolvency in 1971 when it
obtained a loan guarantee and also signed a fixed price contract for a highly risky research and
development program involving aerospace weapons programs. If Lockheed had gone into insolvency it
would probably not have launched the aircraft that competed with McDonald Douglas and which resulted
in the two bleeding each other to death. It is no accident that neither now make commercial aircraft under
its own name. The key point in examining these experiences is the difficulty of developing a history or
interpretation that clearly identifies what actually happened. The larger lessons for a competition authority
are first, to define its role. One role is to have a continuing investment in history so as to analyse the way
ahead, to identify risks as well as the costs associated with taking various paths. The second is the
importance of insisting that short term, rather than long term, conditions should be imposed and that the
conditions should strike at long-standing management and other practices that debilitate the firms in
question and should not be short-term palliatives with no enduring benefits. The competition agency must
be part of the wider policy discussion however. The US government has formed a task force to deal with
automobile issues, consisting of the Labour Department, the Commerce Department and the Treasury.
Agencies need to work out how they can secure a place at the table to ensure that competition issues are
considered as part of the solution.

22. The Chairman said that the contribution from the Russian Federation considered other kinds of
government support including the description of an attempt by the government to take measures aimed at
facilitating access to credit by small and medium sized firms. He asked the Federation to discuss the extent
to which the Antimonopoly Service has been involved in designing the measures and the advice it had
given regarding the competition elements.

23. The Russian Federal Antimonopoly Service has devised proposals to improve the situation in
the financial sector by facilitating access of credit organisations to additional financial sources. The FAS
has used a system of special accounts with spending regulation that allows small and medium sized
business entities immediate access to credit in the real economy, and for any other purposes determined by
the government of the Russian Federation. The FAS proposed offering the loans to SMEs at a rate no
higher than that determined by the government of the Russian Federation through auctions. Such
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competitive bidding has reduced SMEs’ costs of servicing the loans, providing economically and
technologically justified rates of return for credit institutions. The FAS Expert Council on protection of
competition in financial services has supported the proposals.

24, The Chairman said that a number of contributions have referred to government interventions in
the form of bailouts and loan guarantees or other financial support based on broader industrial policy
considerations. The German contribution, in particular, has dealt with the issues thoroughly, especially in
relation to the concept of ‘national champions’. He asked the German delegation to confirm that rejecting a
policy of creating national champions is the general view of the German government as well as of the
Bundeskartellamt and to discuss the pros and cons of a national champions approach.

25. The German delegate said that there is a gap between industrial policy and competition policy in
considering the issue of national champions®. The industrial policy benefits of forming a national champion
includes enhancing national presence in worldwide markets, safeguarding jobs in bigger firms, taking
advantage of the economies of scale vis & vis other multinational firms, and, in the energy market for
example, securing supply. The cons include difficulties caused by the state deciding which firms would or
would not succeed, and taxpayers’ money - also the taxes paid by the competitors - used in effect to distort
competition. A national champion is very often dominant in the domestic market. For example, the
Bundeskartellamt blocked the merger of E.ON and Ruhrgas but was overruled by the German government
on political grounds. The merged company now accounts for about sixty per cent of the gas import market
in Germany and all the competition problems the BKA has anticipated are now happening: high prices and
low levels of competition. It is, however, not certain that the security of supply in Germany during the
recent gas quarrel between Ukraine and Russia was achieved because the merged company could better
handle the situation. Due to the financial crisis the government had exempted German banks from the
normal competition regime, and during the Dresdner Bank/Commerzbank merger there was some
suspicion that it was not only due to the fact that both banks had some problems but also because the
German government wanted another big bank in Germany besides Deutsche Bank. Because of the unique
banking market, the merger would not create competition problems anyway, but the state had nevertheless
interfered in the merger - but not into the merger control.

26. The Chairman said that it was clear from the German statement that government intervention for
national champions may in some cases be useful even if it had or might create competition problems.
Many contributions noted that subsidies granted in the real sector of the economy should be temporary,
based on objective considerations, transparent, non discriminatory and proportionate. The European Union
promoted a new, temporary, state aids framework and the Chairman asked the EU to spell out the latest
position.

27. Mr Lowe (DG - EC DG Comp) said that the present crisis is a very important opportunity for the
OECD to stress some of the lessons learnt from previous recessions and demonstrate on an effectiveness
basis why a market-oriented, long term, sustainable approach is better with respect both to public subsidies
and to merger control and general antitrust work. The EC's temporary framework on State aid for the real
economy is based on the principles that Member States should be able to deal with insolvency decisively
and quickly. However, as the ongoing presence of an inefficient firm would be at the expense of its
competitors and consumers, the EC is right to require the Member States to indicate how and when
reimbursement of the aid would happen, or insist on a restructuring plan to ensure the long-term viability
of the companies, taking into account the competitive impact of the aid. Secondly, the EC recognised that
there is a clear moral hazard issue in that incentives change radically if there are any expectations of
permanent aid. The idea that the argumentation for rescue aid is in itself an excuse for not looking forward

On the issue of national champions, see the related proceedings of the 2009 GFC roundtable:
DAF/COMP/GF(2009)7/ANN1

132



DAF/COMP(2009)11

to what is necessary to return a sector to viability and to sustain jobs and employment in the longer term is
clearly incorrect. This concerns an advocacy point for every competition authority, whether it has state aid
powers or not. The growing commonality of approaches to state aid may lead to a much stronger discipline
because of integrated worldwide markets.

28. The temporary framework tries to reflect the impact of the financial crisis and the economic
squeeze on the real economy. While there is clear overcapacity in the automobile industry, the EC's
approach is to try to fix the issues raised by the credit crunch, which includes helping companies, including
car manufacturers, to get the credit they need. Beyond that, it is most important to enable small businesses
to obtain credits from their governments rapidly and with minimal bureaucracy. The first part of the
temporary framework is therefore that the level of aid to any individual firm is increased from EUR
200,000 to EUR 500,000 for two years until the end of 2010. If a firm is in difficulty, however, it should
still go through the discipline of a rescue package followed by a necessary restructuring, but given the
serious disturbances in the economy, the Commission thought it wise to specify that if a company was not
in difficulty before the 1st July 2008, it could be deemed to be eligible for this kind of aid. The second part
is simply to extend the allowable subsidies for loans and guarantees to all corporations for the temporary
window. This is not opening the flood gates for subsidy to the real economy because the total amount of
aid to any one company from this scheme and others remain subject to an overall cap. The banking sector
experience has shown that a similar amount of rapidity and flexibility in procedural terms is necessary.

29. On cartels, the more coordination of output of price by the producers themselves is allowed, the
more likely it is that crisis measures aimed at reducing capacity will be accompanied by collusion,
detrimental to everyone; to competitiveness, to consumers and to taxpayers. Therefore, measures to tackle
systemic problems of a sector should not be in the hands only of those to whom they are going to be
applied.

30. On mergers, there is a crucial role for every competition authority in trying to influence the
framework of regulations which everyone wants in place to avoid the present sort of crisis. This can be
either a very coordinated regulatory approach, or a more balanced one ensuring sufficient prudential
discipline without resulting in over-concentration of activity simply on the principle that higher
concentration would lead to higher stability. If all rescue and restructuring plans were the subject of
dialogue between only the heads of the banks concerned and the government, then OECD countries would
be in serious difficulty.

31. The Chairman said that the Finnish contribution agreed with the EU view insofar as it acted as a
reminder to learn lessons from the past. The contribution from Finland does, though, contain a note which
seems to be rather at odds with the EU view in that it says that competition authorities may need to prepare
for a severe long-term crisis that may require a more tolerant approach. He asked the Finnish delegation to
elaborate on that point in particular.

32. Mr Jokinen (DG - Finnish Competition Authority) said that tolerance is indeed mentioned in the
contribution but it means simply that if firms and markets are being lost, then it would be appropriate to
look at the limits of intervention in a really severe economic crisis. Normal competition rules must still be
applied so mergers cannot be allowed simply to save tax payers’ money, for instance. On the wider
guestion, it is very important for competition authorities to retain their independence, so they should not be
involved in working groups planning subsidy schemes, but should act in a partnership with politicians and
political decisions makers. The independent, credible, enforcement agency role must be retained so as to be
able to tackle future infringements. Very heavily subsidised sectors are likely to give rise to cartel-like
behaviour and foreclosure restraints. Competition neutrality is vital in the current situation when the public
sector is entering markets by acquiring significant stakes in private companies.
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2. Enforcement issues in a time of crisis

33. The Chairman said that Finland had, in fact, started to address a second set of issues dealt with
in the contributions to do with how enforcement of competition law was going to change in financial
markets and then in the real economy. He asked Professor Gerber to review how competition law had fared
in the present economic difficulties.

34. Prof. Gerber provided historical context on the role of competition law in times of economic
crisis. In times of difficulty, competition law enforcement has generally suffered, and he identified some of
the reasons for that. Competition law enforcement did not always fare badly, however, and sometimes it
has been seen as part of the solution rather than part of the problem, so the prospects for competition law
might not be as bleak as some fear. The most classic example of the basic pattern was in the first part of the
depression in the US in the 1930s. During the first part of the depression, the US government turned away
from competition and competition law in favour of more state-centred policies. Similarly, in Europe in the
recession of the late 1970s and early 1980s, many state governments reduced competition law development
efforts and enforcement. Competition law authorities at that time were generally less powerful than they
are today, and they were more likely to be susceptible to political and economic pressures. They feared that
use of competition law could be harmful to their own businesses and a burden rather than a benefit to their
economies.

35. That was the general pattern, but the picture is more complex than that. Within a few years
competition law development efforts were revived in the US, and there was a new emphasis on
enforcement as a means of ending the depression. Moreover, in Europe in the late 1970s and early 1980s,
competition law development and enforcement at the European level increased, largely due to the
dynamics of European integration. Considerations of integration on the world scale might well support
such an approach today.

36. Courts have generally not been susceptible to direct economic and political pressures. They have
typically provided a stabilizing factor in competition law, providing they have been independent. The
degree of independence of competition authorities is also important. No competition law authority is
completely independent of outside influence or from industrial policy considerations, but the degree of
independence of such authorities generally allows them to resist the impact of crises and maintain
competition law in times of duress. Policy concerns of decision makers depend on a variety of factors.
Mergers and cartels are the areas of competition law closest to industrial policy concerns and therefore
often most susceptible to outside pressures. Vertical issues tend to be affected less by crisis considerations.
The data are less clear regarding single firm conduct although it is probably not significantly influenced.

37. Where stable rules have been applied in a neutral way, there has been limited vulnerability to
outside pressures. Vulnerability increases when competition law is viewed more as policy than as law.
Impressions and understandings about what other countries have been doing is also important. Where
other states have been expected to relax their rules, this has tended to undermine resistance to such
changes.

38. The forces that have weakened competition law enforcement in the past are generally weaker in
the present crisis. There is now greater confidence in competition policy and a firmer intellectual base for
competition law. It has proven valuable for economic development in many countries. Competition
authorities generally have much more independence from outside influence than they have had in past
situations, and there is much clearer awareness of what others are doing. The global importance of the
OECD in this context should not be under-estimated.
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39. The Chairman said that it was very difficult to work out whether the present crisis was different
from previous ones. The Japanese FTC had already spoken about its experience in a previous crisis, and it
would be interesting now to hear about the Korean experience along the same lines. He asked Korea about
the lessons that could be learned from its experiences.

40. Commissioner In-Ok Son (KFTC) said in 1997, Korea faced an unprecedented economic crisis.
A number of financial institutions were in trouble and larger corporations collapsed. Foreign exchange
reserves were running out quickly and foreign exchange rates soared. A number of different corporate
restructuring schemes were designed. The top five business groups carried out business exchanges between
themselves, restructuring investments through business sales and consolidation, increased capital and
reduction of foreign investment. Markets were reformed through fighting ‘moral hazard’ problems,
improving corporate governance systems and strengthening competition through removal of barriers to
entry and exit. The debt ratio of the top five groups went down drastically. State aid was perceived to give
some firms an unfair comparative advantage, so financial institutions provided cash aid to low performing
companies.

41. He gave a number of examples of how Korea overcame the Asian financial crisis and two
important lessons that have been learned. First, he said that government agencies tend to overlook the
potential beneficial effects of a competitive market in times of economic crisis and competition authorities
should therefore be more vigorous in their competition advocacy efforts. Secondly, the least anti-
competitive solutions to problems should always be sought. Active enforcement against cartels is
necessary during periods of retrenchment, as is taking a long-term perspective to overcome economic
crisis. Finally, he said that the Korean economy is suffering as much as any other country in the current
crisis but has announced its intention to strengthen anti-trust enforcement.

42. The Chairman said that consideration then needed to be given to how enforcement of
competition law might be changed or altered because of the crisis, including use of failing firm defences in
mergers. This was an issue developed in the Canadian submission which suggested that competition
authorities need to coordinate the definition and application of the failing firm concept in multi-
jurisdictional cases and he asked Canada to explain what they had in mind.

43. Ms Aitken (Canada) said that the scope and complexity of the current financial crisis has yet to
be fully understood by the global community. Governments and businesses are struggling to find ways to
respond effectively and competition authorities are concerned that they should not do more harm than
good. One of the challenges is how to continue to advocate an allegiance to pro-market competition
policies in an environment where the perception is that competition authorities are partly responsible for
the situation, and pressure is applied to abandon fundamental antitrust principles. Markets need predictable
and consistent governing principles and application of comprehensible competition legislation and relevant
and credible competition policy in order to achieve economic recovery. At the same time, competition
authorities need to be more timely, more efficient and creative.

44, One measure that may go some distance towards dealing effectively with some of the immediate
demands of the crisis while building on a strong foundation of cooperation and coordination and enhancing
the credibility of agencies would be to align the way they analyse failing firm defences in merger reviews.
Such arguments are tough at the best of times and in times of economic crisis are even more elusive in the
sense that information may be harder to get, with a moving target and when time is that much more of the
essence. Benefits would come from jurisdictions applying similar sets of questions and analytical tests to
ascertain the credibility of failing firm claims. One of the factors in the Canadian assessment is whether
there is a competitively preferable purchaser. The US considers whether the allegedly failing firm has
made efforts to elicit reasonable alternative offers of acquisition that would pose less severe dangers to
competition. A recent statement by the UK referred to the possibility of other realistic purchasers which
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would produce a substantially better outcome for competition. Even where these sorts of obvious
consistencies in the articulated analytical approach do not exist, there is still an opportunity for closely
coordinated consideration of particular issues. Greater co-ordination in dealing with the failing firm issue
in particular could decrease the prospect of unjustified inconsistent results, increased certainty for business,
more effective resolutions and credibility for authorities. An active dialogue would lead to improved
overall efficiency and effectiveness of multi-jurisdictional merger review.

45, The Chairman thanked Canada for an interesting proposal which would merit a lot of thought.
Discussion had been about the challenges of enforcement from the competition authorities’ perspective,
but he now wanted to widen the debate to the challenges of enforcement from the business community
perspective. The BIAC contribution offered some perspective on those challenges in a period of
retrenchment and he asked BIAC to address that and to give its views on some of the challenges faced in
the automobile sector in particular.

46. The BIAC representative said that the automotive industry is the largest global industry and its
prosperity is key to many other industries in, for example, the steel, plastics and electronics sectors. No-
one would argue that the current economic crisis has been caused by the automotive industry, but it had a
number of pre-existing problems, including over-capacity. The automotive industry offers a huge and
beneficial choice to consumers but one which may not be sustainable in the longer term. The industry is
highly capital intensive, but margins are essentially low. Efficiency has improved and the industry is very
technologically advanced, driven by the high level of competition for a product that is the second largest
discretionary purchase consumers make. All producers are suffering from demand reduced by 20 per cent.
Bank lending and credit insurance are restricted. Even the strongest players in the industry are vulnerable.
The banks have been heavily criticised for taking too much risk, and have become risk adverse, so the next
step is to work out how to get banks to lend money to the industry. The real challenge for competition
policy would be dealing with the substantial restructuring and co-ordination which is inevitable, driven by
social concerns of maintaining employment.

47. BIAC fully supports continued use of conventional competition principles as much as possible in
analysis of mergers, enforcement against cartels and in dealing with dominant firm behaviour, but this is
no time for excessive regulation, which would impose extra costs on businesses in excessive fines and
remedies. A domestic political view means promoting nationalistic consumer welfare over other countries’
consumer welfare. Business is not organised on geographic lines, and such opportunism is bound to harm
everyone’s consumers. Competition policy has played an important role in preventing these harms from
occurring. First, competition advocacy starts at home and anything that agencies can do to advocate
competition interests to governments is crucial. Secondly, coordination is key: OECD is best placed to
ensure coordination on competition policy. The Committee should consider the adoption of guiding
principles that would include mechanisms for timely and expedited consideration of competition interests
by all relevant authorities, for avoiding conflicting decisions at a time where the risk of conflicting
decisions is probably higher than normal and when the cost of conflicting decisions is certainly higher than
normal, for the continued protection of competitively sensitive information, and for the optimisation of
decisions about consumer welfare in a way that would best support efforts towards global economic
reform. BIAC stands ready to support such efforts in any way possible.

48. In response, the EU welcomed the Canadian suggestion as supported by BIAC. Rapid responses
are already possible and coordination would be even better. The need for authorities to be realistic about
the impact of remedies or fines on markets is right, and it is clear that full account needs to be taken of a
firm’s ability to pay a fine, especially where imposition of a fine leads to a lessening of competition.
Remedies must be clear - white knights wouldn’t gallop over the horizon every time a remedy anticipates
the entry of some new entrant to the market or the purchase of a divestment.
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49, South Africa said that the demand for potentially very distortionary subsidies and the demand to
go easy on consolidations are two significant areas for consideration. A return to a somewhat more
rigorous notion of what the term *market failure’ means would be helpful: it does not mean that the market
has failed every time some interest group or another do not like a signal the market has sent.

50. Italy agreed with Professor Gerber's intervention that the progressive movement towards
independent authorities has been very good for enforcement. The unexpected recovery of the Korean
economy and the current financial crisis have led to the present co-ordinated approach between the
government and competition authority, a facility which neither Italy nor the US have shared, so it would be
interesting to hear the Korean delegation’s view of its participation in the Council of Ministers.

51. Korea said that its participation in the Council of Ministers has been ‘quite useful’. The Korean
Fair Trade Commission has taken part in the Cabinet meeting reviewing restructuring and rescue measures
and has a close consultative relationship with the Financial Supervisory Commission. It has helped the
Supervisory Committee understand the importance of competition especially in the long term.

52. Mexico said that it is very close to the epicentre of the present crisis, as neighbours of the US.
Eighty-five per cent of its exports go to the US, and $US 25 billion are transferred each year from
Mexicans living in the US back to their families in poor rural areas. The crisis has reduced such transfers
drastically. The present crisis is not, however, the origin of the main problems. These come from at least
20 years ago and are structural ones in the sense that there is no market efficiency through competition.
The problem goes beyond competition policy; it is an issue of the political defence of privileges that come
from unions, from social organisations in some areas and from the economics of a regulatory framework
that is not pro-competitive in crucial sectors like telecoms, transport, financial services and energy. There
is now a window of opportunity to promote a more regulatory framework to create more efficient markets.

53. Norway said that one year ago the Committee discussed possible future challenges to
competition policy. That future is now. The lessons from the 1930s have been learned. Present policy
makers are aware of the mistakes made then. Protectionist policies have worsened the crisis and made it
deeper and longer than necessary. Norwegian governments, like others, have encouraged cartels to protect
income and employment, now regarded as a very short-sighted policy. Norway has been hit less severely
by the financial crisis and the recession compared with some of its neighbours but the Norwegian
government has presented packages to help financial institutions re-establish inter-bank markets for loans
and has introduced measures to secure employment, in, for example, the construction industry. The
Norwegian competition authority has identified a need to intensify surveillance of the construction market,
an area known from past experiences to be prone to cartelisation. Norway has been able to establish that
competition policy and authorities should stand firm, although the authority expects challenges to merger
policy and will come under pressure to relax the policy across all markets. Canada’s suggestion to develop
a common approach to the failing firm argument is interesting.

54, Portugal expressed perplexity about the policy response to the auto industry crisis given that the
main problem is that demand has disappeared, and that demand could be postponed for a long time as far
as car purchase is concerned. Competition authorities face two problems. The first is that any subsidy
regime has to be no more than transitional so as to allow firms to survive only for the most acute phase of
the crisis. Secondly, the automotive industry is so global that it does not matter where a car is produced
because any national help given helps the industry everywhere.

55. In widening the debate, the Chairman said that the UK contribution contains an interesting
discussion about whether merger remedies should be different in times of crisis, and the pros and cons of
behavioural remedies as opposed to structural remedies in such situations, on which he asked for a short
comment.
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56. The UK said its approach is a combination of principle and pragmatism. The pragmatism lies in
recognising what is actually going on in the current business and industrial world and then intervening
intelligently. The principle involves not retreating from the idea that competition underpins the market
economy which needs to be maintained even, or particularly, during a recession. The UK has not changed
its preference for structural remedies. It notes, however, that, in a recession, there might be no purchaser
for a potential disposal, or it may take longer to find one, and the purchaser may not compete effectively
even if found. A recent instance where the UK authorities followed their usual pragmatic, case-by-case
approach was in a case involving herbicides where the regulatory system was opened up to allow a new
entrant. That was not because of the financial crisis, however. It is very important for authorities to give a
clear message that merger remedies and policy will remain robust, without involving excessive remedies.

57. The Chairman asked New Zealand to talk about the reference in its contribution to the industry
rationalisation agreement reviewed and approved by the Competition Commission, the circumstances, and
the doubtless very good reasons for doing so.

58. New Zealand said that the reasons are not, in fact, good. The case involved the meat processing
industry in the late 1970s and early 1980s when very substantial subsidies were introduced for farmers.
The subsidies led to overstocking of, particularly, sheep. One of the first acts of a new government in 1984
was to remove the subsidies. The meat processing industry consequently went into decline and crisis
through over-capacity by 1987. The modern competition law was introduced only in 1986 so by the time
the competition authority had to consider this particular case it had been in existence only for a year or
two. Interpretations have developed since that particular case. In that case the competition authority agreed
to the closure of processing plants for five main reasons, none of which would now be considered to stack
up. The first was that it would preserve a major processor, the second that a major export industry of
special importance was involved, the third that somehow the plan would strengthen the position of the
industry internationally, the fourth that the price advantage to farmers would occur only during the peak
slaughtering season and the fifth that there would be a quicker and surer restructuring through an orderly
reduction in capacity rather than any normal competitive solution. Since the new law was introduced in
1987, the case was the only one where a rationalisation cartel had been allowed. In more general terms,
subsidies are not just a future problem; the problem is happening already and competition authorities have
a role now and not just in the future.

59. Professor Gerard said he concurred with Professor Gerber that a forum like the OECD
Competition Committee is of great value in times of crisis, where policy makers are often constrained to
work by trial and error, and sharing of experiences contribute to achieving successful outcomes. He made
two comments on substantive policies and two on enforcement issues. On the substance Professor John
Vickers had said recently that, like puppies, competition policy is not just for Christmas - meaning that
competition policy is not a luxury good for times of prosperity only. If firms face relaxed antitrust
standards and enforcement, they would tend to increase prices and reduce output which would contribute
further to a contracting economy. Competition authorities have to establish principles to ensure that
producers retain the right incentives to maintain or expand output levels and, in turn, to contribute to
maintaining employment levels. An argument that enforcement standards must be loose enough to favour
economic recovery is ill-conceived. Allowing firms to plant the seeds of collusion and those seeds to
flourish would require a particularly “deterrent” defoliant thereafter to eradicate them. Those using the
defoliant - the competition authorities — are likely to be portrayed as being unfair, inconsistent, and lacking
credibility. Those industries begging for exemption rules because of the crisis are often the ones that are
most prone to collusive practices. Competition enforcement does not occur in a vacuum, and
considerations relating to the crisis must be factored into competitive assessments, but that does not mean
that principles should be set aside. Even politically, the stakes are very high, as the recent Lloyds-HBOS
saga in the UK demonstrated. Secondly, competition rules and policy could play an important role in the
crisis and be part of the solution rather than hindering recovery. By being involved in the design of
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remedial schemes and stimulus packages, competition authorities can yield great power, ensuring that the
measures are properly targeted and do not result in a new distortion of competition.

60. Times of economic crisis generate uncertainties and thus require economic remedies able to
restore stability and predictability, conditional on clarity in the applicable legal framework. The primary
concern in recent European Commission enforcement has been to ensure the implementation of
competition law in a way in which compatible with the need for legal certainty, notably by issuing clear
guidelines which have helped both business and policy makers. Lastly, there is a need to adapt
enforcement tools and policies so as to avoid losing the support of politicians and losing credibility in the
eyes of business people who were also citizens. Competition authorities need to invest additional resources
in advocacy, appear proactive rather than simply reactive, and put the emphasis on prevention as much as
or even more than on repression.

61. Professor Ito said that he questions the perceived view that a merger is necessarily bad for
competition simply because it reduces competition. Perfect competition exists only in textbooks and not in
the real world. He also questions how many firms could exist in any one industry in any one country, and
considers that more is not necessarily better, even given scale economies. If there are too many companies
in one industry and more firms than the optimal number then mergers should be allowed, especially if
imports are liberalised at the same time. The Japanese recovery from the problems of the 1990s was very
protracted because there were too many small construction companies in the industry. Bankruptcies and
mergers should have been the answer because there were too many inefficient companies in the industry.
The financial industry is a special case but the auto industry is no more special than the electronics or
airline industry. Competition, industrial, social and trade policies are all related and the distortions between
them have to be reduced, and the benefits for consumers and producers maximised.

62. The Chairman closed the roundtable thanking Professor Ito for articulating his scepticism of

competition law and policy but also for pointing out the link between all the various polices and that the
authorities should not think in isolation.
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SUMMARY OF DISCUSSIONS

Roundtable 4 on Going Forward: Adaptation of Competition Rules, processes and Institutions to
Current Financial Sector Issues

1. The Chairman opened the final session by saying that it would try to map out the way forward,
thinking about actions that competition authorities could take with regard to the financial crisis. Two main
trains of thought emerged from the earlier discussions about the Real economy: first, that competition
authorities have to remain firm on the principles and continue their efforts to promote and safeguard
competition, and that, secondly, things were not quite the way they used to be and some adaptation to new
tools and new pressures coming from outside competition authorities would be needed, and there will be
new enforcement issues, as well. Discussion on new tools to combat the crisis had been about subsidies,
bailouts and industrial policy, and a feeling had emerged that the experience of dealing with previous crises
in a number of countries was relevant. Industrial policy tools were sometimes useful but they could also
harm competition and lead to inefficiency in the long run, thereby slowing down recovery and growth. One
of the main missions of competition authorities is therefore to remind governments that industrial policy
tools could work against competition, and to suggest appropriate remedial action, whether governments
consulted the competition authority before implementing the tools or not. This applied especially to
subsidies and to state aids, to ensure there was no systematic reward for under performers and that use of
the tool didn't give rise to moral hazard issues and destroy the incentive of firms that remained on the
market.

2. The Chairman noted that the contribution from Germany on the industrial policy/national
champion issue showed that there may be some benefits to it, and that while there was no clear-cut
argument that such policies should not be pursued, they had the potential to undermine competition. That
was one area where competition authorities should be vigilant and try to warn of and avoid the dangers by
engaging in dialogue with the rest of Government.

3. In terms of day-to-day enforcement activity, the crisis meant changes of focus, careful
consideration of case selection, the competition issues that might arise and the kind of instruments that
could be used, and whether their use could be justified. The issue of advocacy was of renewed importance
in discussions with governments on the moral hazard that may arise due to the use of the instrument and
whether competition authorities should have sounder and more sophisticated views on what was and was
not market failure, a sometimes too-ready excuse.

4. The role of international organisations and in particular of the OECD had been discussed in the
context of previous attempts to influence governments not to engage into anti-competitive interventions.
International cooperation had been discussed, especially in relation to failing firm defences, and BIAC had
suggested that cooperation and coordination of enforcement of competition policy to ensure consistency in
troubled times, to try to speed up the process and to give clarity to enforcement activities could be useful.

5. The discussion would now move on to the global vision for going forward in financial markets.
The ten contributions received discussed issues such as exit strategies, ways to increase transparency of
markets, and cooperation with sectoral regulators. The Chairman introduced two panellists, Professor Sam
Peltzman of the University of Chicago and Sir Callum McCarthy, former Chair of the UK’s Financial
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Services Authority, as well as the lead delegates Calvin Goldman of BIAC and Dean Amel of the US
Federal Reserve Board. The Chairman first asked Adrian Blundell-Wignall, Deputy Director of DAF
(OECD) to discuss the general work being done on financial markets within the OECD.

6. Mr Blundall-Wignall observed that the previous day’s discussions touched on what was seen as
a trade-off between competition and stability, referred to sometimes as the interaction between financial
regulators and competition authorities. The main aspects of stability are about diversification, about not
putting all your eggs in one basket. When looking at businesses that had very different risk characteristics,
the cost of capital that should apply to those in any regulatory rule should reflect the risks that were
actually taken. Stability issues were crucial in the present crisis, which had been led by investment banks,
and in particular the hedge funds of investment banks and specialist mortgage institutions, which were not
diversified and clearly did have all their eggs in one basket.

7. When considering competition in these areas, conglomerates didn’t really compete with
conglomerates, except at the level of CEOs in the boardroom who competed on share prices and their own
remuneration, but there was nothing for competition authorities to analyse in considering one big complex
business versus another. An investment bank was quite different from a consumer bank or a commercial
bank. There were all sorts of business models with different and difficult-to-define risk characteristics. A
very simplified conglomerate might be made up of an investment bank, a consumer bank, a wealth
management arm, equity brokers and retail brokers. The whole group had a lot of capital and double-
gearing running right through the whole organisation. So the interface of stability and competition was
relevant only in considering investment bank to investment bank, retail consumer bank versus another
retail consumer bank.

8. CEOs were in an environment where volatility was low and margins were narrow, so there was
little risk because the investment bank had a fixed income business unit from which the CEO could borrow
money for the whole group at a very low rate, even as low as LIBOR. He could then allocate capital
internal to the fixed income unit but couldn't make much money out of that dollar for dollar, so he geared
that low-risk business 40 times. Then a low volatility environment became a high volatility environment
and a business that was geared 40 times found itself in really deep trouble. So the investment bank went
down and took the whole institution with it. The consumer bank and the wealth management arm were
both contaminated and all parts of the business ruined. The clear stability issue was that the ability of high-
risk business activities and competition in the boardroom to allocate capital to a part of the business which
was competing against other institutions could take the whole group down. The competition problem arose
through the business units competing with each other for the allocation of capital where there was recourse
between the different groups, so that the capital of the consumer bank was destroyed by the activities of the
investment bank, hence the interface of competition and stability and the point where regulators and
competition authorities need to be talking to each other. Competition authorities could look at the fixed
income business units of an investment bank and come up with barriers to entry while regulators needed to
be thinking about how to stop high-risk activities from not paying the true cost of capital and taking the
whole group down. The lessons from this crisis came from the interface between stability and competition,
and the way to solve that issue was either the non-operating holding company structure or the return of the
Glass-Steagall Act’.

9. The Chairman said that it might be necessary to go beyond the usual interface between
competition and stability by looking at the business models of the institutions involved to help make
stability and competition consistent with each other. He asked Professor Peltzman to give his presentation.

! The 1933 Act in the US which required separation of commercial banking from investment banking, and

which was effectively repealed by the Gramm-Leach-Bliley Act of 1999.
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10. Professor Peltzman said that he would start with the good news. There had been a lot of gloomy
talk about competition policy being under siege, but day-to-day areas like financial services, taking
deposits, making loans, and connecting borrowers and lenders, had become more competitive. Significant
geographic barriers across state lines and even within states had existed in the US 20 or 25 years ago but
had been completely broken down and cross-border competition was a reality, an enormous
accomplishment in a fairly short period of time. Price restrictions including maximum and minimum
prices had gone for good. Product line barriers, mentioned in Glass-Steagall, had disappeared, although not
successfully, and a return to legal entry barriers in Glass-Steagall wasn’t going to happen. The cost of
enforcing legal barriers in a world in which a click of the mouse moved millions of dollars in a nano-
second ensured that. The existence of a crisis was not going to prevent enforcement of competition policy.

11. One of the goals of competition policy is an efficient allocation of resources, but that had been
heavily compromised in a time of financial crisis. First, the sort of regulation that tried to head off a
financial crisis was inherently anti-competitive, even in normal times, because it restricted competition and
the expansion and composition of balance sheets. There was good reason for it but the tension between
competition and solvency regulation is permanent and there was an inherent moral hazard from the way the
banking system was structured. That tension was resolved in favour of stability. In the last few months, the
ten biggest banks in the US had been told to sign an agreement which amounted to collusion. Both the US
and the UK had, in effect, nationalised their banking systems and the banks were now effectively agents of
the government. Firms that were deemed systemically important were subsidised, clearly against the spirit
of the WTO and the EC. All this meant that the world had moved a long way from the tenets of
competition policy in the crisis.

12. For the future, it is clear that substantial government intervention in any future crisis is an
absolute certainty and that intervention will be unrestrained by competition law. Authorities could commit
100 billion dollars plus of the full faith and credit of the United States without any democratic check at all
and could violate securities laws with impunity, as in the Bank of America/Merrill Lynch merger.
Expecting that competition authorities should have a place at the table discussing these issues is not
realistic, but competition authorities will still be asked to bless the deals. Even to ask for a place at the
table is risky because the view would be taken that they would not risk losing their place there by
objecting.

13. The fact that future intervention was a certainty means that more crises are certain as long as the
interventions take the chaotic ad hoc form shown so far because that won’t deal with the fundamental
moral hazard issue. The issue is how to reduce the frequency of crises without nationalising banking
systems. The most likely response is more regulation, for example of balance sheets. As in every crisis,
there will be a push for a regulatory response and a political response which would lead to a restructuring
of regulation, but that will restrict competition even further and would be unlikely to work in the long-run
because it won’t get at the moral hazard incentives. Defining systemically important markets ex ante
wouldn’t work, either, because it would simply lead to a competition to be defined as systemically
important.

14. The final way would be to work radically on the incentives. The root of the moral hazard issue is
not that the equity wasn't at risk but that as long it was called debt it could be raised at effectively LIBOR
rate. A bank leveraged at ten to one with insured liabilities that were eight of the ten was in junk bond
territory, junk bonds which could then be sold at LIBOR. That was the real root of the problem, so the
uninsured bond should be senior to every uninsured liability. The less radical solution would be that any
unilateral government intervention should be based on legislation that clearly set out the terms on which
future intervention would be carried out.
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15. In general terms, the moral hazard of being systemically important has to be dealt with ex ante.
Competition authorities would be likely to prefer an approach involving deterrence and reduced
uncertainty to one of regulation which, even if it worked, would reduce the scope for competition, which a
deterrence approach wouldn’t do. Policy uncertainty contributed to a big risk premium for private access to
capital which was a tax on resource mobility, hindering exit and thus entry.

16. The Chairman said that Professor Peltzman’s proposals seem to open up possibilities for
competition authorities to design the regulatory framework if they are not actually regulating. He then
asked Sir Callum McCarthy to give his presentation and to comment on what he had just heard.

17. Sir Callum McCarthy said that as somebody who had been responsible for regulating the UK
financial services industry, he should make it quite clear that his view was that both regulation and
regulators had contributed to the present crisis. His basic thesis was that competition policy is effective
only if market forces are believed to work, but that the likelihood of more intrusive regulation would make
the model of market forces as a basis for economic and political action more difficult. More regulation was
certain, but he hoped that it would be intelligent regulation by intelligent regulators.

18. Regulatory responsibilities will be extended to become the preferred policy mechanism to deal
with asset bubbles. The strongly held view is that it is impossible to identify an asset bubble ex-ante, but
even if it were possible, it would be wrong to attempt monetary policy to prick it. One argument is that the
asset bubble should be allowed to develop and burst, then to clear up the mess, but the cost of doing so is
so huge that such an intellectual position now looked threadbare. The more correct view is that it is
impossible to use monetary policy to deal with asset bubbles because clearing up the mess would be the
responsibility of regulators, a quite fundamental change. First, the attitude of regulators towards an
institution would not be based on their resources, abilities, and responsibilities but on the resources,
abilities and risks of the institutions and on what was happening in a particular economy, a much more
intrusive position for regulators.

19. Secondly, there will be a movement from regulation looking at banking alone to the ‘shadow
banking” model, covering, for example, off balance sheet services, which were, in fact, covered by the
change from Basel 1 to Basel 2. That move will also involve extending regulation to cover credit rating
agencies, hedge funds and salaries, incentives, bonuses and corporate governance. There is also likely to be
a significant change in the amount of capital that financial institutions are required to hold. There was a
profound intellectual failure over 15 years, concentrated in the Basel Committee, of fundamentally over-
estimating the ability of firms to manage their own risk and therefore the amount of capital they should be
required to hold. Much more attention will therefore have to be paid to liquidity rather than capital, which
will entail more detailed, intrusive, regulation.

20. Central banks had long struggled to avoid allowing the ‘too-big-to-fail’ thesis to become a moral
hazard and had attempted to avoid any definition of whether an institution fell into that category, what
central banks liked to call ‘constructive ambiguity’. That ambiguity had significant costs and the central
banks’ bluff has been called: the general view is that there is a real problem with the ‘too-big-to-fail’
concept and that it would be perfectly rational for depositors and counterparties to trade preferentially with
larger firms, thus squeezing out the smaller ones. Preventing that would be a real issue in terms of
competition policy.

21, The concept of ‘constructive ambiguity’ was also one that has to be abandoned. The Swiss
National Bank and the Swiss authorities have already started the process by changing constructive
ambiguity to constructive certainty. The further and different problem, however, is how to prevent a bank
or a bank system becoming not too-big-to-fail but too-big-to-save. Dealing with that would represent an
intrusive aspect of regulation, a pressure which would increasingly bear down on the basic market model
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and would result in greater intervention, less flexible market behaviour and a general context in which
competition was decreasingly seen as the norm. There was an acute shortage of credit in almost every
advanced economy as banks and financial institutions de-leveraged as, at the same time, either direct
government ownership of, or substantial control over, important banks increased. It is not clear that this
arrangement will prevail, but there is already political pressure on issues such as what should be done
about pay and bonuses of bank employees where the government has shares, or supports, the bank. The
more significant impact is, however, the danger of governments deciding the credit policy of the banks to
fit the political objective of the day, which could result in more centrally allocated credit with all the
dangers to which that gives rise.

22. The fact that all EU banks operated with explicit or implicit government guarantees of retail
deposits gave rise to two problems. First, while the guarantees continued, moral hazard issues were
inevitable and there was no competition for deposits. Secondly, it might be possible to get back to a world
that limited guarantees only with some residual regard to the concept of caveat emptor but that would be
possible only with international agreement and co-ordination.

23. The Chairman then turned to the lead delegates for this session for their reflections on what had
been said.
24, Mr Lowe (EC — DG Comp) said that he would try to rekindle some positive elements to the

debate. None of the competition authorities present believed that the starting point was a pure model of the
free operation of market forces. The issue was to make markets work better for business and consumers,
where there was a clear balance between the need for ex ante regulation on the one hand and the need for
people to develop, innovate and offer creative services to customers on the other. The model of market
forces was not being abandoned but competition authorities were simply trying to get the most out of the
model of competition while still having some prudential safeguards.

25. Mr Lowe said that there has been a serious undervaluation of risk in the market and to avoid
being faced with this situation on a recurrent basis there is a need to promote a regulatory architecture
which, while not necessarily eliminating asset bubbles completely, nevertheless offers the opportunity for
some degree of assurance for bank customers as well as taxpayers. A distinction between dealing with the
crisis now and an exit strategy toward a return to normal market functioning is needed. That requires action
both at the individual bank level and at the sector level. The discipline is in the law but the law cannot be
applied too rigidly. The law as it has been built up and applied in the EU certainly allows flexibility in the
initial stage to deal immediately with insolvency and systemic situations, but there is a danger in offering
emergency aid indiscriminately when many banks claim that their failure would have systemic
consequences. The answer is that rescue is essential but only when it is tied in with necessary restructuring
for the bank. It is very well to talk about the collapse of a bank having systemic consequences, but the lack
of commitment to decisions on the exit, to have clarity and transparency on impaired assets, to have a clear
road map of where that bank is going in the future, is detrimental. If the problems are to be tackled
seriously the future of the banks in the longer term must be charted and the right regulatory longer-term
framework must be put in place to prevent crises of this kind happening again. Otherwise the prospect for
actually eliminating uncertainty would be indefinite and the objective parameters of the future would be
entirely dictated by the short-term view that it is necessary to maintain public access to all banks as if they
were all too big to fail.

26. The roadmap needs transparency and disclosure and co-ordinated, coherent action for decisions
to be taken, to show the time period over which a return to normality on a sustainable basis will be
achieved. It is necessary to recognise the systemic and special features of the banking sector, the reality
that the banking sector is no different from any other sector in terms of the need to restructure, and to plan
out what constitutes a return to viability.
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27. Mr Amel of the US Federal Reserve Board said that, as someone who was a competition
regulator working for a central bank, he found the discussion on the conflicts between competition and
financial regulators interesting but he also said there was less conflict between them in the US. This was
because, although the Federal Reserve and the Department of Justice conducted separate competitive
analyses of bank mergers, they reach very similar conclusions in almost every case, for several reasons.
First, the two agencies cooperate and share data extensively during investigations. Secondly, the Federal
Reserve’s economic research, covering issues such as whether geographic markets remained local despite
the growth of internet banking, underpinned the analysis used by both the DoJ and the Federal Reserve.
That meant that when the DoJ began its analysis of bank mergers it used geographic markets defined by
the Federal Reserve and the 12 regional reserve banks around the country. As a central bank, the Federal
Reserve has broader concerns than an agency concerned only with regulating banks and is used to looking
at considerations other than just the health of banks.

28. The relatively minor differences in the approaches of the Federal Reserve and the DoJ were
accounted for by statutory differences. The Federal Reserve had to take a public stance on every merger
application, whereas the DoJ has discretion regarding the applications it will comment on. The Federal
Reserve is thus more concerned with consistency and clarity across merger applications than the DoJ. That
did not mean that the DoJ wasn't consistent, but it had a tradition of saying that not every application that
came in was necessarily looked at in the context of past applications.

29. In the current crisis, considerations of systemic stability have not affected the Federal Reserve’s
analysis of bank mergers’ competitive effects. Systemic stability concerns had, however, come into play
where the Federal Reserve granted bank holding company status to a number of institutions that wanted
access to its lending authority. The bank holding company formations had no direct effect on competition,
but they did give the firms access to government lending that could not be acquired in the private sector.

30. Government investments in commercial banks were designed to be temporary and largely passive
and had been made to such a wide variety of banks that it was doubtful that they provided any kind of
competitive advantage to one firm over another. While the exit strategy from these investments was
certainly not yet clear, the investments had not affected the analysis of the competitive effects of any bank
mergers.

31. The Chairman asked Mr Amel whether he agreed with Professor Peltzman’s point that the views
of competition authorities became secondary to the necessity to come up with a bailout plan.

32. Mr Amel said that discussions certainly took place between the US administration and the banks,
to which he was not privy, but he could not say whether there were any anti-competitive effects resulting
from those discussions. The dual regulatory system in the US meant that competitive remedies to anti-trust
concerns were balanced by concerns for stability.

33. The Chairman then asked Calvin Goldman of BIAC to give his presentation.

34. Mr Goldman focused on the practical relationship that BIAC would like to see between
competition authorities and sectoral regulators and on how they might best interact together in addressing
future challenges. It is, he said, very important to maintain the fundamental premise -- from lessons learned
over many years -- that there are benefits from applying competition law effectively. Present day
authorities are in a completely different situation from those examining similar issues during the Great
Depression and who, for whatever reason, might have displaced application of competition law. But much
more is known now about the benefits of effective competition policy than was known in the 1930s.
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35. It is not the case that it is not preferable to be at the table when issues are discussed across
governments. BIAC believes that competition authorities should do all they can to ensure that they are
called to the table, that they accept the invitation and ensure that their analytical presentations are carried
out within the necessary time frame, and with the degree of flexibility that the situation warrants.

36. BIAC makes three suggestions in its paper for going forward. First, competition authorities
should work to the greatest extent possible in tandem with the financial regulator from the very outset on
the analytical work that needs to be done in financially critical situations. Second, the competition
authority must develop the speed and flexibility necessary to be able to be effective at the table to which
they hopefully are invited. Third, the OECD Competition Committee can play a constructive and effective
role in looking at two subjects that were touched on in the BIAC paper: to examine the principles and
procedures for sharing confidential information with sectoral regulators and the kind of framework and
template on which both competition authorities and sectoral regulators may be able to work together, and
to examine best practices in the application of failing firm criteria and come up with a set of
recommendations to minimise the degree of conflict in trans-border cases that affect more than one
jurisdiction.

37. Mr Sebastiao (President of the Portuguese Competition Authority) said that the OECD proposal
to separate investment banking from the rest was a good one for regulatory reasons, capital advocacy
reasons, and risk-pricing reasons but it did not solve the systemic risk problems. It would have been a good
proposal before the Lehman Brothers case but that case showed that the inter-bank market was of such
relevance that even separating the investment bank from the rest would not be effective.

38. The delegate continued, asserting that Professor Peltzman’s proposal was innovative but was
neither feasible nor desirable. Central banks were, rightly, lenders of last resort, clearly associated with a
fundamental function of central banking: to provide liquidity to the system. The concept of a central bank
as investor of last resort was a problem related to insolvency and so the EC’s arguments were right.
Additionally, though, such a course would lead to state aid issues which, at the European level, were not
allowed under the EC Treaty. Whatever happened, competition authorities and regulators should not repeat
the mistakes made in the handling of the Lehman Brothers case.

39. Mr Lasserre (President de I’ Autorité de la Concurrence — France) reviewed the overall theme of
the roundtable as well as the earlier topic as to whether competition authorities should reconsider their
institutional model in times of crisis, the time in which they made their decisions, the instruments they
implemented, and their interactions with regulators, especially the financial regulators.

40. First, efficiency is sometimes enhanced when competition authorities are inside the system rather
than outside it and when they can act as a counter-balance. It is, though, sometimes risky to involve
competition authorities in political decision-making, when they would be less able to carry out a fully
independently analysis. The move within Europe to have state aid decisions taken by the more remote
Commission rather than by authorities in individual member states is positive. Distance and independence
allow a fair competition analysis because applying sanctions to large national companies is sometimes a
courageous move; disapproving government projects could be considered as heroism.

41. Second, timing is a real issue. Within Europe, authorities have learned that cases formerly taking
up to a year could now be carried out in a single weekend, but BIAC’s point about flexibility and reactivity
is right, and authorities have to reach their decisions within much shorter deadlines than usual.

42. Third, BIAC made the point that authorities should be more flexible when using the available

competition policy tools, but the added dimension was that reversibility should be built in. State aids
contain some reversibility but authorities need to ensure that the temporary measures introduced in times of
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crisis can be reversed when better times return. The issue is interesting in relation to mergers, particularly
with regard to whether the controls contain a reversibility provision in relation to structural and
behavioural remedies. There is no easy answer, however, because in a period of crisis the most sensible
mergers and those most frequently presented to competition authorities, are horizontal (when the only risk
is abuse of a resulting dominant position including the ability to impose higher prices than would be
possible given normal competition). That type of abuse is difficult to define, but it might involve, for
example, two fragile banks looking to consolidate on the basis that the crisis was forcing them to do so.
Reversibility could be attained in two ways in such a situation. First, authorities should be more flexible
with ex ante controls, provided ex post behavioural remedies ensure that the banks will not be able to abuse
their dominant positions. That cannot be achieved for horizontal mergers, given that the only risk is
exploitation (by imposing higher prices, for instance). Second, behavioural remedies will be necessary, but
it is difficult to identify effective remedies, apart from price control, which competition authorities are
always reluctant to impose. Structural remedies, which can be reversed when the turbulent times were
over, are equally difficult to impose.

43. Finally, there has always been tension between regulation and competition, especially in the
financial sectors, and not only in times of crisis: regulators prefer stability while competition authorities
prefer a dynamic process which implies some risks. Regulators prefer consultation with everybody around
the table, whereas competition authorities are determined to act independently and prefer deterrence and
sanction to regulation. There will be no credible deterrence or sanction unless it is underpinned by clear
rules. Competition authorities cannot threaten or frighten unless lawful and unlawful actions are clearly
defined in the rules governing economic behaviour. Rules that promote transparency and foster the
provision of information, especially those that enable one to assess the risk thoroughly, are intelligent
regulations and it is not clear why all authorities could not work toward them practices. There is a clear
obligation on competition authorities and sectoral regulators to work closely together and to facilitate
dialogue, from which everyone would benefit.

44, The representative from Italy agreed about the independence of competition authorities.
Participating in a Council of Ministers is not really the best solution, but the Mexican institutional setting
for a separate and independent competition impact assessment is a possible approach that could be
followed. The fact that state aid issues are usually analysed in isolation precludes the possibility of
comparing a state aid solution with a regulatory solution, but analysing the two in the same way could help
identify the best options.

45, In 1995, the OECD Competition Committee was among the first groups to address the inter-
relationship between competition and regulation in banking. In 2005, the Antitrust Enforcement
Regulatory Sector Working Group of the ICN wrote a paper on banking which discussed the interface
between regulation and competition. It was clear then that prudential regulation within both Basel 1 and
Basel 2 was concentrated on the analysis of the balance sheets of single banks, including off-balance sheet
elements. Since then, banks have hedged their liabilities in dollars with assets in dollars, but have found
that entrepreneurs to whom money was lent are unable to fulfil their obligation. So addressing the risk of
banks goes beyond Basel 2 and Basel 1. Capital restrictions and ratios have a negative effect in times of
crisis because they force asset sales at below value at times of illiquid and panicky markets. That is a very
strong regulatory failure which is the origin of the crisis that has to be addressed.

46. The representative from the UK OFT said the OFT believes in the importance of the
independence of competition authorities but the OFT equally believes in having good and strong ties with
government and regulators. There is a very important role in being a passionate advocate and a critical and
constructive friend to those who take the decisions, particularly in advance of the decisions being taken.
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47. Competition policy going forward must clearly fit into the wider macroeconomic and regulatory
picture. By way of example: the purpose of the OFT’s work is to “make markets work well for
consumers”. Competition agencies do not believe in unfettered competition — there are of course safety
issues to consider also. In general, the more efficient companies win market share at the expense of their
inefficient competitors, and competition authorities need to consider how the competitive process works in
market-specific contexts as well as the wider picture.

48. Competition authorities have been concerned for some time about the competitive process in
financial services and the role that customers, both retail and commercial, play in the process. Customers
are a very important driving force in markets that work well, but in the market for small business banking,
customers are not always driving competitive outcomes. In the mortgage market, those lending money to
the mortgage companies who are customers of the intermediaries are not always actively processing risk
correctly. An important role for competition authorities is to consider how best to support the development
of competitive mechanisms where they didn't exist or didn’t work well and didn’t provide the appropriate
competitive pressures.

49, The representative from Switzerland returned to the differences and conflicts that exist between
security issues and the concerns of competition agencies about dynamic development. Dr Gerber said that
competition agencies might have a role in pointing out the long term rather than short term perspectives
which often prevailed in times of crisis. Past experience of competition law in banking and the financial
sector was a positive story. In Switzerland, competition worked very much in favour of the whole sector
and of the whole economy since the abolition of the banking conventions in the 1980s. Switzerland was an
over-banked country with -- it was said at the time -- more bank branches than doctors. And it had many
doctors. There are now fewer branches but there are still about 300 banking institutions and new ones are
still entering. About 45 percent of them are foreign banking institutions, a figure which is increasing.

50. The Swiss competition authority has applied a failing firm defence in only about four or five
cases, but never in the banking sector. In that sector the financial regulator rather than the competition
agency would consider such a defence. The next question is whether the competition agency should be at
the discussion table when such decisions are taken. In principle it should not be, for the reason that France
mentioned, i.e., that the competition authority would be too close to the issues and it would be too heroic to
expect them to oppose a government intervention scheme.

51. A competition authority could, however, do two things immediately. First, it could oppose the
spread of interventions to other sectors. Second, there would be a need to develop transparent exit
strategies within the financial sector. There would have to be interaction between regulators and
competition agencies. The regulators need to isolate the systemic parts of banking systems and the inter-
bank lending aspect might even have be taken back within the role of the central banks.

52. The representative from Chinese Taipei asked Japan how its law exempting the crisis cartel
operated, whether there are some examples of its operation and how the concept of ‘economic crisis’ had
been incorporated into the legal threshold. The delegate expected a number of similar cases to be filed for
exemption under Chinese Taipei’s own fair trade law. The delegate also asked Professor Peltzman whether
his statement meant that the nature of the banking industry was such that nothing could be done about the
moral hazard problem. He added that Professor Peltzman seemed to suggest that if market failure existed,
it didn't mean that correction of the market failure was necessarily needed or even relevant to policy-
making. Does Professor Peltzman believe that there is a point beyond which any kind of market failure
should be tolerated?

53. The Chairman asked Professor Peltzman to respond to the second question but suggested that
Chinese Taipei and Japan discuss the first question after the roundtable.
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54. Professor Peltzman said that if moral hazard existed, he didn't mean that no action was
necessary but competition authorities should have realistic expectations about how far they can go to do
anything about it. His point was that there is something unique about the banking industry and the
expectations competition authorities should have about it and that there are limits as to what could be done.

55. The representative from the World Bank mentioned the unintended consequences of some of the
support packages that had been given, especially those with lending conditions attached. Those conditions
had forced banks to reduce cross-border exposures and had significantly accelerated de-leveraging in other
countries and impeded or reduced competition in the banking markets, an issue of negative externalities.
Externalities might not concern national competition authorities or the EU but the OECD might have a role
to play.

56. The delegate also discussed the globalised financial market infrastructure. The current crisis was
likely to lead to greater fragmentation in national financial systems and less cross-border activity but global
infrastructures such as rating agencies were likely to continue to emerge in financial systems. Although
there were only three such agencies, there was no supra-national regulatory authority. They did, however,
abide by the rules of the International Organization of Securities Commissions. Another development
could be a clearing house for credit default swaps, which would be likely to lead to a battle as to where that
infrastructure would be located and who the regulator would be. Such infrastructures are naturally
oligopolistic with high barriers to entry. No regulatory remedies would be sufficient to create more
competition in them and it would be difficult to find the right balance between competition and
cooperation. Competition authorities would need to consider how best to treat such cross-border
infrastructures.

57. The representative from Germany said that the Bundeskartellamt had been in a fortunate
position as far as competition problems in the financial sector were concerned because of the structure of
the market in Germany. There are about 2000 banks in total, of which half are small savings banks and a
quarter are small cooperative banks. The other quarter consists of bigger, private banks and no merger is
likely to create any competition problems. When the law to stabilise financial markets was passed by
Parliament, the BKA received the draft law on a Monday morning for comment. The comments were sent
by late afternoon the same day, by which time the cabinet had agreed on the law. So although the authority
was asked for its views, the process was not very efficient.

58. For the future, Germany provided a lesson on what should not happen. The banks that had
created the biggest and earliest problems in Germany were state owned banks, the Landesbanken. The role
of competition agencies might be limited in dealing with such situations but a clear analysis was needed to
avoid the same problems occurring in the future. The world had been living in a system with problems
caused amongst others by Basel 2. Banks were allowed to hide risks that should have been in their balance
sheets, thus escaping regulation. Bonuses paid to bankers meant they could be rich within three months
without any reference to the end-of-year performance of the company.

59. The Advisory Board to the Ministry of Economics in Germany picked up on these issues. That
didn’t include competition authorities but their role was limited to competition advocacy. It would be good
to be asked for a view before a government plans measures. Separation of risks within a bank would not
help, as the insolvency of Lehman Brothers had shown that banks were entwined in a way that separating
risks probably wouldn't work. So it is up to the bankers themselves, to central banks, to the supervisory
bodies, to do the analysis with very clear competition advocacy from competition authorities and for the
Commission to deal with state aids, the most difficult area.

60. A delegate from Spain said that competition authorities face an exceptional situation in the
financial sector that justified exceptional interventions. Ex ante regulation had failed but whatever was
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done now would need to be subsequently reviewed, given the opportunities for making mistakes. There
was no systemic risk in the real sector, so there was no need for exceptionality, i.e., for any change in the
criteria applied or for changing competition rules. Legal certainty was, however, needed.

61. Reinforcing the powers of competition authorities is very important, but the problem is how to
articulate the powers. Financial regulation needs reform. Banking regulators probably won’t ask for the
views of competition authorities but the authorities need to find ways to influence the process to prevent
the adoption of protectionist measures both in the financial sector and the real sector. The Competition
Committee produced the competition assessment toolkit some time ago and showing that to financial
regulators would be a starting point. An important role for competition authorities would be to advocate
enforcement of restructuring and liberalising measures similar to the European Services Directive.
Measures planned before the crisis which had been delayed because of other priorities should not be
forgotten.

62. A delegate from the United States said that the US intervention had been deliberately focused at
the micro level (individual bank takeovers) but it was also important for competition agencies to be
involved in discussions to ensure that future industry rules and structures are maintained that are conducive
to competition, for two reasons: first, that type of analysis is what competition agencies do best, and,
second, with the exact future for financial systems unclear, competition advocacy is important to the
outcome. In the US, advocacy has recently included important issues relating to creating centralised
clearing systems in credit derivative markets, and competition agency advocacy will continue because it
adds value to ongoing discussions by banking regulators. Another delegate from the United States also
pointed to the experience of the 1930s, when the US not only created an exemption from the antitrust laws
for certain industry "codes,” but even used the Justice Department and Federal Trade Commission to
challenge violations of those codes. The delegate also, however, noted the role of the Federal Trade
Commission in resisting certain anticompetitive code provisions, twice taking matters to President Franklin
Roosevelt.

63. A delegate from the European Commission underlined the need for competition advocacy on
the future architecture of regulation. The legitimacy of independent powers depends on advocacy, the
delegate said, because without that competition authorities will be ignored and will have to argue each time
why competitive markets are necessary. The practicalities of state aid and merger control mean that it is
possible, without superficiality, to approve emergency measures, including mergers, in the very short term
on the condition that a timetable for a final decision is set and that a reversibility provision is included.

64. In summing up the conference, the Chairman said that when talking about the future in the
financial sector, like it or not, regulation is probably going to expand. Competition authorities have a role
in ensuring that the regulation will be aligned with something that is at least consistent with competition
principles.

65. On the areas of intervention of state aid and mergers, there was a very big difference between
those jurisdictions where the institution and legal system allows the competition authority a direct say,
those where there is no more than a possibility of interaction between the regulator and the competition
authority, and those where there is no architecture at all to bring together the competition authority and the
regulator.

66. The discussion mainly concerned those countries where there was an architecture that allows
some kind of interface between the regulator and the competition authority, where competition authorities
were really able to have an influence and a real possibility of introducing a competitive spirit of
transparency, disclosure, coherent decisions and inherent exit strategies.
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67. In other countries, there is no such possibility and governments still intervene to provide state aid
or allow bank mergers without consulting the competition authority. The legal framework might need to
be changed in such jurisdictions to allow competition authorities to be heard without necessarily being in
charge of the process.

68. A number of other interesting points were made. The UK suggested that it would be instructive to
look at the demand side of the competitive process in financial sectors and why it is not the same as in
other sectors. The World Bank said, first, that the fact that it needed to bail out financial institutions at the
national level might have implications for what was happening in other countries because it forced the
banks to refocus their domestic assets and credit possibilities. Second, it made the point that no
organisation was ultimately responsible for the global financial market infrastructure and architecture,
which meant that there might be something missing. Perhaps an organisation like the OECD is a good
place to think about it.

69. Finally, the Chairman said that this discussion was not the end of the story: it hadn’t provided all

the answers but it had provided some clearer ideas about the range of possibilities, the range of risks, and
the range of possibilities to meet the risks to be able to move forward.
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COMPTE-RENDU SUCCINCT DES DEBATS DES 4 TABLE RONDES SUR
LA CONCURRENCE ET LES MARCHES FINANCIERS

Introduction

1. En ouvrant la session du Comité de la concurrence consacrée a la concurrence et aux marchés de
capitaux, le Président, Frédéric Jenny, a déclaré que le programme de deux jours s’emploiera a étudier
les diverses lignes de conduite que les autorités de la concurrence peuvent adopter vis-a-vis des marchés de
capitaux en temps de crise.

2. Lors de la premiére des quatre tables rondes, on examinera quelles sont les spécificités du secteur
financier du point de vue de la politique de la concurrence, dans quelle mesure les marchés de capitaux
sont différents des autres marchés dont s’occupent les autorités de la concurrence, quelles en sont les
spécificités et comment celles-ci ont une incidence sur la maniere dont la politique de la concurrence et
I'application du droit de la concurrence peuvent étre ou non mises en ceuvre.

3. La deuxiéme table ronde sera consacrée & la gestion de la crise du point de vue des autorités de
la concurrence et non du point de vue des relations générales entre les marchés de capitaux et la
concurrence, ce que la crise signifie en termes d’application du droit de la concurrence et la maniere dont
les autorités de la concurrence doivent y faire face.

4, Les débats de la seconde journée seront consacrés a I’impact de la crise financiére sur la sphére
réelle de I’économie (table ronde n° 3). Les pouvoirs publics se montrent généralement préts a intervenir
dans I’économie réelle et I’on peut se demander ce que ces interventions signifient pour la politique de la
concurrence et I’application du droit de la concurrence. La derniére table ronde (table ronde n°4) se
penchera sur la marche a suivre aprés la crise a la lumiére des trois premiéres tables rondes consacrées a la
maniere dont les autorités de la concurrence doivent traiter et surveiller les marchés de capitaux.

5. Le Président a relevé deux questions importantes qui n’ont pas été explicitement mentionnées
dans les contributions, mais qu’il convient de ne pas oublier durant ces deux jours. La premiére est liée au
fait que la concurrence exige des réglementations complémentaires dans certains secteurs financiers, en
raison de I’absence d’alignement des mécanismes d’incitation. A elle seule, I’application du droit de la
concurrence peut ne pas donner les résultats que I’on est en droit d’attendre dans I’économie réelle. Les
autorités ont besoin d’examiner si elles doivent simplement attendre sans rien dire I’apparition d’une
nouvelle réglementation ou s’il leur appartient, dans le cadre de leur fonction de promotion de la
concurrence, de souligner que I’application du droit de la concurrence ne suffit pas a elle seule et doit
s’accompagner de mesures complémentaires.

6. La deuxiéme question concerne I’importance des autorités de la concurrence et de la maniére
dont elles doivent réagir en temps de crise. Les pouvoirs publics sont tentés d’intervenir soit dans le secteur
financier, soit dans la sphére réelle par des plans de renflouement et des aides et subventions publiques,
mais I’on peut se demander quelle doit étre I’attitude des autorités de la concurrence. A cet égard, il existe
toutes sortes de positions possibles. La premiére, la plus naturelle et la plus facile a mettre en ceuvre,
consiste a mettre en garde contre les dangers de toute forme d’intervention, étant entendu que
I’intervention en soi peut fausser la concurrence et se solder par un lourd tribut en termes de bien-étre des
consommateurs. Cela étant, les autorités de la concurrence peuvent peut-étre se montrer plus volontaristes,
et, au lieu de s’en tenir a une simple mise en garde contre les dangers de I’interventionnisme, contribuer a
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I’élaboration de meilleurs modes d’intervention ou de stratégies de sortie. La question est a la fois d’ordre
technique — comment promouvoir I’objectif a long terme d’une concurrence dynamique — mais également
pratique- comment utiliser en période de crise financiére la fonction de promotion de la concurrence des
Autorités. Les tables rondes ont donc pour grands thémes, premiérement, la concurrence et le secteur
financier et deuxiémement, la concurrence et la crise.

7. Le Président a souligné que la session d’introduction inclut des présentations liminaires de
M. Adrian Blundell-Wignall, Directeur adjoint de la Direction des affaires financieres de I’'OCDE, qui se
propose de faire un tour d’horizon des travaux de I’OCDE consacreés a la crise financiere et économique,
ainsi que de Mme Elena Carletti, consultante aupres du Secrétariat, qui s’exprimera sur des questions
importantes soulevées dans la note de référence qu’elle a préparée pour le Secrétariat. Un certain nombre
d’experts donneront ensuite leurs points de vue sur les spécificités du secteur financier comparé aux autres
secteurs, suivis par les interventions des délégués pilotes et des animateurs et par un débat général.

8. Adrian Blundell-Wignall, Directeur adjoint de la Direction des affaires financiéres de I’OCDE,
a indiqué que I’Organisation travaille sur la crise depuis deux ans et que le Secrétaire général a décidé d’un
certain nombre d’initiatives afin que I’OCDE apporte sa contribution a la réunion du G20 d’avril 2009 et a
la réunion interministérielle de juin 2009. Pour I’OCDE, la question est en grande partie horizontale : la
crise n’a pas été causée par une seule variable et il n’existe aucune mesure miraculeuse pour y faire face.
De ce fait, pour réagir, il convient notamment de recourir a la réglementation financiere, a la politique
fiscale et a la politique de la concurrence et, surtout, au régime de gouvernement d’entreprise en raison des
probléemes macroéconomiques en cause. M. Blundell-Wignall a souligné que la crise est massive, qu’il
s’agit de la crise la plus importante de ces 80 derniéres années ; il a laissé entendre que les régimes de
gouvernement d’entreprise, de concurrence et de fiscalité n’ont pas été des variables isolées qui ont joué un
role déclencheur, mais que la crise est le résultat de tous ces facteurs conjugués. La crise est comme la
pression qui s’accumule dans une retenue d’eau trop remplie. La pression exercée est celle de I’excédent de
liquidité découlant de la politique de taux zéro du Japon, de la faiblesse des taux d’intérét aux Etats-Unis et
des régimes de sous-évaluation du taux change en Asie, ces facteurs se combinant pour créer un
déséquilibre mondial des paiements courants. Les régimes fiscaux en vigueur ont ensuite entrainé des
décisions privilégiant fortement la dette par rapport aux capitaux propres. Les grands établissements sont
trop gros pour les laisser faire faillite. La fiscalité n’est pas a I’origine de la crise, le régime de concurrence
n’est pas a I’origine de la crise, mais un certain nombre de facteurs qui se sont conjugués ont commenceé a
prendre de I’importance. A I’échelon macroéconomique général, cependant, un probléme trés important
s’est posé du point de vue de la concurrence, celui de la « captation de la réglementation » qui a conduit a
I’abrogation de la loi Glass-Steagall et aux modifications des regles de la SEC en 2004.

9. En 2004, la tempéte absolue a débuté lorsque se sont conjugués I’expansion parabolique des
actifs toxiques, la titrisation des actifs adossés a des créances hypothécaires détenues sur des emprunteurs a
risque (subprimes) et les crédits géants. Le facteur a I’origine des problemes ne peut étre le fait que les
agences de notation ont agi en 2004 comme en 2003 ou encore une détérioration des normes, les politiques
fiscales ou la structure de la concurrence. Pour autant, la question reste de savoir ce qui s’est produit en
2004. Cette année la, quatre éléments catalyseurs ont entrainé un cumul des effets des politiques fiscales,
des problémes de concurrence et des pratiques des agences de notation : premierement, I’adoption d’une
Iégislation favorisant la concrétisation du réve américain (American Dream legislation) qui visait a mettre
en place des préts hypothécaires sans apport en capital permettant a de nombreux ménages a faible revenu
d’accéder au marché du logement. Deuxiémement, I’accord de Bale Il a été publié a la mi-2004.
Troisiemement, avec les modifications de la réglementation de la SEC, directement liées a la captation de
la réglementation et aux problémes de concurrence, les banques d’investissement américaines ont souhaité
passer sous la tutelle de la SEC afin de pouvoir s’orienter vers le plus petit dénominateur commun de la
réglementation. Enfin, la confusion et la redondance de la réglementation ont fondamentalement empéché
Fannie Mae et Freddie Mac d’exercer convenablement leurs activités.
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10. En 2007, Citigroup affichait 300 milliards USD de préts hypothécaires a son bilan et
600 milliards USD de produits titrisés hors bilan. Pour le calcul des fonds propres, I’accord de Bale |
recommandait une pondération de 50 % des préts hypothécaires inscrits au bilan, la pondération des
éléments hors bilan étant nulle ; mais par la suite, lorsqu’elles ont découvert que la pondération, en vertu
des accords de Bale Il, pouvait étre ramenée de 50 % a 17 %, les banques d’investissement en sont venues
a un arbitrage tres simple. Tout ce qu’elles avaient a faire consistait a trouver la proportion de préts
hypothécaires qu’elles devaient garder dans leur bilan afin de conserver une pondération de 50 % et quelle
proportion elles devaient faire passer en hors bilan, avec une pondération de 0 %, afin d’obtenir une
pondération combinée de 17 %. La solution consistait & inscrire un tiers des préts au bilan et a en faire
passer deux tiers en hors bilan.

11. Une modification des régles de la SEC et I’abrogation de la loi Glass-Steagall' en 1999 sont
intervenues du fait que les banques d’investissement américaines ont fait valoir qu’elles ne pouvaient pas
concurrencer, en termes d’endettement, les banques universelles européennes. Citigroup n’avait pas le droit
d’avoir un pdle d’investissement alors qu’UBS le pouvait et en était doté. Citigroup souhaitait avoir aussi
sa banque d’investissement, ce qui s’est produit lorsque la loi Glass-Steagall a été abolie. Les banques
d’investissement déja en place, comme Lehman Brothers, ont alors demandé a la SEC de passer sous sa
tutelle de sorte qu’elles pouvaient ainsi tout simplement doubler ou tripler leur ratio d’endettement. Le
ratio dettes/fonds propres type d’une banque d’investissement placée sous la tutelle de la Réserve fédérale
était jusque la de 14 ou 15, mais ce ratio a fortement et rapidement progressé a partir de 2004.

12. L’abolition de la loi Glass-Steagall et les régles de la SEC ont conduit a une hybridation de la
culture du crédit — les activités de collecte de dépoéts, le prét d’argent — et de la culture du capital — les
banques d’investissement utilisant leur bilan pour s’endetter, afin de doper le cours de leur titre au moyen
de leurs bénéfices et de leurs commissions immédiates. Les contraintes imposées a Fannie Mae et Freddie
Mac signifiaient qu’un établissement comme Citigroup pouvait tirer des revenus de la titrisation, car les
government sponsored enterprises (institutions financieres spécialisées d'intérét public avaient le monopole
de la vente a Fannie Mae et Freddie Mac de crédits hypothécaires que personne n’avait alors les moyens de
souscrire. Pour Citigroup, cela a entrainé une baisse de ses bénéfices et la nécessité d’informer ses
actionnaires d’un mangue a gagner par rapport a ses prévisions de chiffre d’affaires du fait qu’elle ne
pouvait pas écouler les crédits hypothécaires titrisés.

13. M. Blundell-Wignall a noté que la stratégie de sortie doit étre le premier theme de réflexion. Mais
de quoi faut-il sortir ? Les structures d’entreprises ont été des facteurs fondamentaux a I’origine de la crise
financiére, de sorte qu’il n’est pas question d’en revenir a la structure d’incitation qui a été la premiére
cause de la crise financiere. Une échéance doit étre fixée en fonction des réformes des régimes de
gouvernement d’entreprise, de réglementation, de rémunération et de fiscalité. Dans un premier temps, une
réglementation préjudiciable a permis aux établissements financiers de devenir trop grands. Apres la crise,
les autorités de la concurrence devront se demander si le fait de réunir une banque solide et une banque
plus faible a ou non apporté de I’argent frais au systéme et n’a pas pour conseéquence essentielle d’affaiblir
la banque solide. Du point de vue de la concurrence, elles devront par conséquent réfléchir davantage a la
question de savoir si on aboutira a une concurrence plus intense en amenant une banque étrangére a
racheter une banque plus faible, plutét qu’en laissant une banque nationale solide s’en charger. Le
probléme actuel est que les banques n’accordent pas de préts et que, de ce fait, de nouveaux intervenants
sont indispensables. Les obstacles a I’entrée doivent donc étre réduits. Un conglomérat financier doté
d’une banque d’investissement, d’une banque de réseau et d’un pole de gestion de fortune est une grande
banque universelle, qui permet le double comptage des fonds propres (double gearing). La solution

La loi Glass-Steagall américaine de 1933 imposait une séparation entre les activités de banque
commerciale et les activités de banque d’investissement. Elle a été abrogée, dans les faits, par I’adoption de
la loi Gramm-Leach-Bliley de 1999.
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pourrait donc étre le concept de la société holding non opérationnelle (non-operating holding company ou
NOHC), structure qui met en place des filiales, moyennant une séparation absolue des activités et I’absence
de recours vis-a-vis des autres composantes du groupe. Si les structures d’entreprise ne sont pas réformées,
la réforme des reglementations en matiére de fonds propres n’aura aucun effet. Faute de réglementation des
fonds propres s’appliquant aux personnes qui prennent les risques, se doter de telles régles n’a pas de sens.
Structures d’entreprise et réformes de la réglementation doivent aller de pair pour résoudre les nombreux
problémes liés a I’instauration de conditions concurrentielles équitables.

14. Le Président a remercié le Secrétariat de I’OCDE de cette présentation trés intéressante et donné
la parole 8 Mme Elena Carletti pour évoquer la question de la concurrence dans le secteur financier.

15. Mme Carletti a déclaré que sa note traite de nombreuses questions, la principale étant toutefois
de savoir si la concurrence est souhaitable en période de crise systémique. Le cadre actuel de la politique
de la concurrence a surtout été élaboré a I’intention des différents établissements financiers et non pour
faire face a une crise systémique. On peut se demander s’il est possible de faire une distinction entre le
secteur financier et la sphére réelle de I’économie quant a la maniére de mettre en ceuvre la politique de la
concurrence lors d’une crise systémique. La deuxiéme grande question soulevée est la suivante : la
concurrence est certes une question moins importante que la stabilité et la viabilité des différents secteurs
d’activité, mais il importe toutefois de ne pas sous-estimer les éventuels effets défavorables de la crise sur
la concurrence a moyen et long terme.

16. Mme Carletti a fait remarquer que le secteur financier différe des autres secteurs en ce qu’il est
vulnérable a I’instabilité. 1l existe deux sources différentes d’instabilité financiere, la premiere étant la
possibilité pour les déposants ayant un intérét dans un établissement financier donné de retirer subitement
leur argent, trop tot, soit par panique soit par inquiétude quant a la situation financiére de I’établissement
en question. L’autre raison pour laquelle le secteur financier peut étre prédisposé a I’instabilité provient du
fait que les banques dépendent des fonds empruntés et que la proportion des capitaux propres inscrits a leur
bilan est faible par rapport a la taille de leurs engagements. Le probléme de I’exces de prise de risque est
donc sérieux dans le secteur bancaire, et I’est probablement encore plus que dans d’autres secteurs.

17. Dans le secteur bancaire, la concurrence est complexe, du fait d’éléments comme I’asymétrie de
I’information dans les relations d’entreprises, les colts de transfert de comptes et les externalités de réseau,
ce qui signifie que le modele de concurrence classique ne s’y applique pas. Cela étant, concurrence et
stabilité interagissent de maniere particuliére dans les secteurs financiers. Il y a une vingtaine d’années
encore, on pensait que la concurrence était préjudiciable a la stabilité, en ce sens qu’une intensification de
la concurrence aurait pour corollaire une aggravation de I’instabilité puisqu’elle renforcerait les incitations
a prendre des risques. Le mouvement de libéralisation de ces derniéres années et I’abolition de
réglementations visant a limiter la concurrence dans le secteur financier ont changé la donne, mais il
importe tout de méme de Vérifier si un excés de concurrence ou un exces de réglementation ont contribué a
la crise.

18. La politique de la concurrence dans le secteur financier a évolué au fil du temps mais, jusqu’a
trés récemment et dans de nombreux pays, elle n’était pas entierement mise en ceuvre dans le secteur
bancaire, méme si le droit de la concurrence s’applique désormais de maniére générale. Le controle des
fusions dans I’UE, au Canada, aux Pays-Bas et en Suisse est tel que les préoccupations relatives a la
concurrence peuvent étre subordonnées au probléme de la stabilité. L évaluation des problémes de stabilité
est devenue prioritaire en période de crise, notamment en cas de faillite d’un établissement financier, et
peut prendre le pas sur les préoccupations relatives a la concurrence, soit parce que l’autorité de la
concurrence ne contrdle pas la fusion, soit parce que I’autorité de tutelle ou le ministre des Finances peut
annuler ou passer outre une décision prise par I’autorité de la concurrence.
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19. Mme Carletti a souligné qu’un aspect important des spécificités et de I’élaboration de la politique
de la concurrence est lié a la présomption de stabilité des conditions de marché, de sorte que la politique de
la concurrence et les exceptions aux principes de stabilité visent en général des établissements a titre
individuel. Selon elle, la question est de savoir comment appliquer cette politique en période de crise
systémique, si cela est désirable et, le cas échéant, jusqu’a quel point. Trois principaux instruments de
gestion de la crise sont disponibles : le soutien public & travers les aides d’Etat, du moins en Europe, la
nationalisation et les fusions.

20. Elle a remarqué que I’apport d’un soutien public peut renforcer, voire exacerber, le probleme de
I’exces de prise de risque et qu’il importe de distinguer le soutien accordé aux établissements qui se
trouvent en difficulté de leur propre fait et celui accordé a ceux qui se trouvent en difficulté du fait de
circonstances extérieures, et qu’il faut savoir comment les distinguer les uns des autres. Le soutien public
peut également favoriser les meilleurs établissements nationaux et I’intérét national. 1l s’agit la d’un
mécanisme complexe dans la mesure ou il est difficile de procéder a une évaluation et de calculer une
rémunération en fonction des marchés lorsque les marchés ne fonctionnent plus.

21. La nationalisation est le deuxiéme instrument de gestion de la crise, qui a déja été utilisé dans
certains pays et devient de plus en plus inévitable. On peut cependant se demander si cette option est la
meilleure pour faire face a la crise. Qu’il s’agisse la ou non d’une maniére plus transparente de venir en
aide a un établissement financier et de le tirer d’affaire, la nationalisation donne lieu a I’éviction de la
direction en place, ce qui, en soi, peut étre un facteur de plus grande rigueur. Il peut étre ainsi plus facile de
rétablir sa viabilitt & long terme puisque les pouvoirs publics gérent directement [I’entreprise.
L’inconvénient peut étre un éventuel relachement de la gestion et le risque de voir la participation de I’Etat
servir davantage a des fins politiques.

22. Les effets des mégafusions, qui sont le troisieme instrument & disposition, ne sont pas toujours
évidents. La crise japonaise a été résolue en autorisant ces fusions mais on peut aussi craindre que ces
opérations aient des effets anticoncurrentiels, notamment en diminuant les taux de rémunération des dépéts
et en augmentant les taux des préts. Une autre argumentation veut que ces effets se dissipent au fil du
temps. En ce qui concerne les mégafusions, on peut se demander comment revenir a des conditions
normales et démanteler ces conglomérats. Ce n’est pas aussi simple que de faire machine arriére en cas de
nationalisation ou de mettre un terme aux aides publiques. Si les mégafusions sont autorisées, I’idée que
les entités ainsi créées sont trop grosses pour les laisser faire faillite favorise la prise de risque. Pour autant,
le probléme des établissements trop gros pour étre sauvés signifie aussi qu’ils sont devenus trop grands par
rapport a la capacité du pays.

23. Mme Carletti a relevé que la crise actuelle differe de bien d’autres crises en ce qu’elle a entrainé
une volatilité considérable des prix et une immense incertitude les concernant. Les particuliers ne savent
plus ou déposer leur épargne, les entreprises ne savent plus ou investir et les banques ne savent plus a qui
préter. 1l s’agit la d’un phénomene nouveau exigeant de nouveaux instruments d’action publique pour
évaluer le niveau de la concurrence par les prix et pour en déduire un niveau de concurrence si les prix ne
reflétent pas les véritables parameétres fondamentaux et la compétitivité du systéme.
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COMPTE-REDU SUCCINCT DES DEBATS

Table ronde 1 sur les principes : situation du secteur financier et politique de la concurrence

1. Pour commencer la premiére table ronde sur les spécificités du secteur financier du point de vue
de la politique de la concurrence, le Président a demandé a Jean-Philippe Cotis, ancien Chef économiste
de I’OCDE, actuellement directeur général de I’Institut national de la statistique et des études économiques
(INSEE), de prendre la parole. Il a précisé qu’il demanderait ensuite a Bertrand Jacquillat, professeur
d’économie et de finance a I’Institut d’études politiques de Paris et auteur prolifique sur les marchés de
capitaux en France, de prendre la parole. Prendront ensuite la parole, John Veale, membre du Bureau du
Comité des marchés financiers de I’OCDE et Haut représentant de la Banque de réserve d’Australie, M.
Jean-Francois Pons de la Fédération bancaire francaise qui a été Directeur général adjoint a la Direction
générale de la concurrence de la Commission européenne. Puis trois commentateurs exprimeront leurs
points de vue : M. Ludwig, des Etats-Unis, qui est Président directeur général du Promontory Inter-
financial Network et ancien Controleur de la monnaie des Etats-Unis, le professeur Sam Peltzman de
I’Université de Chicago et le professeur Xavier Vives, professeur d’économie et de gestion financiére a
I’école de commerce —IESA--, en Espagne.

2. M. Jean-Philippe Cotis a estimé que la question du lien entre la concurrence et la crise
financiére est manifestement trés importante. Les crises financieres ont, en théorie, un rapport avec le droit
de la concurrence et il serait faux d’affirmer le contraire car, dans les périodes de crise financiere, il a
souvent été impossible d’appliquer le droit de la concurrence et la reprise de I’application de ce droit aprés
la crise a posé indéniablement des problémes. L’importance systémique du secteur financier s’est vue
accorder la priorité ; autrement dit, dés que ce secteur s’est trouvé en difficulté, aucune loi de quelque
nature que ce soit n’a été applicable, en particulier en matiére de concurrence. Une fois que la crise sera
terminée, il faudra revoir entierement le systeme de réglementation financiére, a I’échelle internationale.
Les autorités de la concurrence auront un réle a jouer dans la reconstruction du secteur financier, mais pas
un role central.

3. Sur le long terme, la concurrence sur les marchés de capitaux a contribué a stimuler
I’accumulation du capital productif et la productivité globale des facteurs, et par conséquent la croissance a
long terme. Elle peut aussi, cependant, donner lieu a une plus grande prise de risque en vue de maximiser
les bénéfices, ce qui a peut-étre acceléré I’apparition de la crise financiére. L’exacerbation de la
concurrence a pu contribuer a la détérioration de la situation et aux difficultés du systéme financier, mais le
probleme fondamental a été le manque d’efficience et de contrble prudentiel. Pour M. Cotis, la crise n’a
pas été provoquée par un exces de concurrence. Elle est plutdt due a un assouplissement des régles
financiéres aux Etats-Unis avec une absence quasi totale de surveillance des organismes non bancaires en
ce qui concerne les crédits hypothécaires aux emprunteurs a risque. La situation a empiré en raison de la
présence d’opérateurs privés comme Freddie Mac et Fannie Mae, qui bénéficient de la garantie des
pouvoirs publics tout en cherchant & maximiser leurs profits, la garantie morale étant devenue une garantie
d’étre renfloués par les pouvoirs publics en cas de faillite. La Réserve fédérale a cessé d’exercer une
surveillance financiere et la SEC s’est occupée de cing fois moins d’entreprises sous I’administration Bush
que sous I’administration Clinton. Les agences de notation étaient payées par ceux qu’elles notaient. Peut-
étre doivent-elles bénéficier d’un financement public pour assurer leur indépendance. Toute nationalisation
de banques pour des raisons systémiques doit éviter de favoriser celles qui ont fait le plus d’erreurs et de
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pénaliser celles qui ont fait preuve de plus de prudence que les autres. Les opérations de concentration dans
le secteur bancaire ne doivent pas avoir d’effets anticoncurrentiels. Ces questions sont importantes mais
risquent d’étre évincées par des préoccupations politiques.

4, Le professeur Bertrand Jacquillat a déclaré, au risque de décevoir le Président, qu’il ne
parlerait que d’une des spécificités, la rémunération des banquiers et des opérateurs dans le secteur
financier. Peu de gouvernements ont, comme le Président Obamadébut février 2009, imposé un
plafonnement des salaires des dirigeants d’institutions financiéres recevant une aide publique au niveau de
leurs fonds propres et de leurs dettes. Peu de pays restreignent les primes que ces personnes pourraient
recevoir a un tiers de leur salaire fixe ainsi qu’a des actions ne pouvant étre vendues qu’apres
remboursement par la banque de sa dette envers I’Etat. Il est intéressant de savoir pourquoi les primes des
banquiers et des opérateurs étaient si élevées. Le professeur Jacquillat a précisé que Josef Ackerman,
Président de la Deutsche Bank, a demandé en réaction aux restrictions imposées par le Président Obama, si
les talents qui ont entrainé I’effondrement de I’économie mondiale devaient étre récompensés et si les
pouvoirs publics étaient intéressés par le mode de rémunération des banquiers. M. Ackerman en a conclu
que les pouvoirs publics étaient le payeur en dernier recours dans le secteur bancaire pour le compte du
contribuable.

5. La premiére réaction a la question de savoir pourquoi les rémunérations dans le secteur financier
taient aussi élevées a été de dire qu’il s’agit d’un marché du travail concurrentiel et, que pour retenir les
talents, il faut payer une rémunération élevée, ce qui n’est pas le cas dans d’autres secteurs. Une
explication plus intéressante a été avancée dans un ouvrage de Paul Milgrom et John Roberts intitulé
« Economics, Organization and Management » et dans I’article d’un sociologue francais, Olivier
Godechot, appelé « Hold-up en finance », ou « hold-up » signifie la relation entre I’employeur et le salarié,
et I’actif trés spécifique de I’employeur. Le salarié est lié a cet actif trés spécifique et ne peut donc pas
quitter I’entreprise, mais I’employeur peut rompre le contrat a son avantage, au détriment du salarié. En ce
qui concerne les opérateurs, deux mécanismes interviennent concernant ce probleme de hold-up : I’un est
la spécificité des actifs pour I’employeur et I’autre est la transférabilité des actifs par le salarié. Olivier
Godechot cite un cas en 2000 ou le chef de la salle de marché des dérivés d’actions d’une banque et son
adjoint ont été gratifiés d’un bonus de 10 millions EUR et 7 millions EUR respectivement, alors qu’ils
n’avaient recu en tout, précédemment, que 1.5 million EUR. IIs ont di démissionner de la banque pour le
faire, mais ils ont prévu le moment ou la banque procéderait a une trés grosse opération sur titre. lls ont
présenté leur démission en menacant d’emmener toute I’équipe avec eux chez un concurrent et ils ont
donné a la banque 48 heures pour les réembaucher a leurs conditions. L’initiative a marché. Il s’agit la
d’un exemple spectaculaire du type de transactions qui ont lieu sur le marché du travail spécifique des
opérateurs et des banquiers et ils ont capté une rente importante par rapport au salaire qui prévaudrait en
I’absence de situation de hold-up. M. Jacquillat en est venu a conclure que le marché du travail dans le
secteur des services financiers est moins un marché de personnes dotées de compétences ou de talents
personnels, qu’un marché ou se négocient les actifs des entreprises.

6. Le Président a remercié le professeur Jacquillat pour son point de vue sur la relation entre la
concurrence et le marché du travail et a invité M. John Veale a prendre la parole.

7. M. Veale s’est déclaré tres conscient d’étre le seul responsable de banque centrale dans la salle et
que la plupart des autres personnes avaient une expérience bien plus étendue des questions examinées ici.
I a noté que, pour les responsables de banques centrales, les avantages de la concurrence sont indéniables
car non seulement les banquiers en tiennent compte dans la mise en ceuvre la politique monétaire, mais ils
sont aussi essentiels pour comprendre les modalités de transmission de la politique monétaire a I’économie
réelle. Une quantification des avantages de la concurrence est difficile, néanmoins, selon M. Veale ; les
travaux réalisés sur la modélisation des marchés des cartes de paiement se sont fondés sur de nombreuses
hypothéses et la vérification de ces hypotheses, chacun d’elles pouvant étre remise en cause et ayant été
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remise en cause. Les problemes auxquels sont confrontées les autorités de tutelle vis-a-vis des systemes de
cartes ne sont pas tres différents de ceux que rencontrent les autorités de la concurrence face aux fusions
bancaires, a I’évaluation d’un petit nombre de fusions de concurrents et a I’examen des effets sur la
concurrence entre ces concurrents, puis a la mise en regard de ces effets et des avantages potentiels des
économies d’échelle et d’envergure les années suivantes. Il souligne qu’une des difficultés est d’identifier
la contre-épreuve convenable pour I’analyse, ce qui se passe si la fusion n’obtient pas le feu vert parce
qu’elle pourrait avoir des effets difficiles a préciser ou a mesurer. Manifestement, il est trés difficile de
chiffrer clairement I’impact des fusions bancaires en Australie concernant Westpac Bank, St George Bank,
Commonwealth Bank et BankWest, et Lloyds et HBOS au Royaume-Uni. Les effets potentiels des fusions
n’ont pas été quantifiés, bien que les autorités aient sollicité des contributions tous azimuts et effectué une
quantité considérable d’analyses. Il ne s’agit pas la de critiques vis-a-vis des autorités, mais les études
réalisées ont eu tendance a se concentrer sur I’impact des fusions sur les taux de rémunération des dépots,
par exemple, alors qu’il y a eu peu d’initiatives pour aller plus loin dans I’analyse et convertir les chiffres
en dollars pour les comparer & d’autres éléments. Dans des pays comme les Etats-Unis ou I’Allemagne, ol
les marchés sont désagrégés et non concentrés, beaucoup de fusions se sont produites et, de toute
évidence, elles n’ont soulevé aucun probléme majeur en termes de concurrence. Elles n’ont pas été
analysées. Dans des pays ou les entreprises sont plus concentrées, le nombre effectif de fusions n’est pas
élevé, de sorte qu’il y a dans I’ensemble peu d’études de cas a examiner.

8. Les responsables de banques centrales doivent faire des choix, cependant. M. Veale a noté que,
s’il devait convaincre ses collegues qu’une entreprise devrait agir soit en privilégiant la concurrence, soit
en privilégiant la stabilité, il ne doutait pas de ce que préfererait la banque. Les autorités de tutelle du
secteur bancaire et les autorités financieres ont généralement envisagé un certain nombre de moyens de
s’attaquer aux conséquences importantes sur le plan systémique des difficultés d’une institution financiere,
y compris la liquidation, le soutien des pouvoirs publics, la recapitalisation, la nationalisation, le transfert
des actifs ou des passifs, le rachat par des intervenants extérieurs au marché concerné ou une fusion avec
un concurrent plus solide. Chaque option a des avantages et des inconvénients. Le codt de I’impossibilité
de parvenir a une solution, quelle que soit cette solution, peut étre trés élevé.

9. Contrairement a une autorité de la concurrence qui se bat pour parvenir a des nombres
significatifs, les macro économistes travaillent sur des grands nombres. D’apres les projections réalisées
par le FMI en juillet 2008, la croissance mondiale ressortait a environ 4 %. En janvier 2009, ce taux avait
été ramené a 0.5 % pour I’année avec, pour les pays avancés, une contraction générale d’environ 2 %. Ces
chiffres sont tres peu encourageants. Il est donc bon de signaler que la plupart des autorités dans le monde
ont trouvé des moyens de concilier stabilité et concurrence en période de crise. Le gouvernement
britannique a autorisé la fusion Lloyds/HBOS bien que I’Office of Fair Trading (OFT) ait évoqué la
possibilité d’une diminution substantielle de la concurrence. Aux Etats-Unis, la fusion entre Wells Fargo et
Wachovia a eu lieu dans le cadre des dispositions d’urgence prévues par la Bank Holding Company Act.
La note de synthése du Secrétariat signale les dispositions prises dans I’UE, au Canada et en Suisse en vue
de concilier stabilité et concurrence en période de crise.

10. Le dernier point est celui de la contre-épreuve. En examinant la fusion Lloyds-HBOS au
Royaume-Uni, la contre-épreuve proposée par I’OFT consistait & partir de I’hypothése qu’a court terme, la
banque continuerait d’exercer ses activités avec le soutien des pouvoirs publics. A long terme, I’Office
partait de I’hypothése que soit elle serait vendue, soit elle redeviendrait indépendante. Quand I’ Australian
Competition and Consumer Commission (ACCC) a étudié la proposition d’OPA de BankWest par la
Commonwealth Bank, elle a envisagé la contre-épreuve de facon légérement différente en partant de
I’hypothése que BankWest continuerait d’étre détenue par HBOS si elle n’était pas vendue car elle ne
pouvait pas identifier de quelconques autres acheteurs, un modeéle opérationnel treés différent. Cela
signifiait, du point de vue de I’ACCC, que BankWest ne pouvait plus étre une banque agressive conquérant
des parts de marché et que son prix de marché agressif changerait.
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11. Le Président a remercié M. Veale pour avoir souligné certaines des limites des instruments de la
concurrence, en particulier en période de crise, les difficultés de la quantification, le fait que les
responsables des banques centrales manient des nombres énormes et que les autorités de la concurrence
travaillent sur des petits nombres, et d’avoir soulevé les problémes méthodologiques tout a la fin. Il a
ensuite invité M. Jean-Francois Pons a prendre la parole.

12. M. Pons s’est présenté comme représentant la Fédération bancaire frangaise, qui rassemble en
son sein toutes les banques en France, qu’elles soient privées, publiques, ou qu’il s’agisse de coopératives,
ainsi que des banques étrangeéres. Il a partagé le point de vue de M. Cotis selon lequel ce n’est pas un excés
de concurrence qui est a I’origine de la crise financiere. La réglementation a parfois limité la concurrence,
mais elle n’a pas empéché le marché de fonctionner en respectant les régles. La concurrence a été une
bonne chose et elle a engendré des progrés en France et en Europe. Les services financiers étaient des
services bien structurés, obéissant a des reégles et relevant d’instances de réglementation pour assurer la
stabilité financiere. Cela a limité les modalités d’action de la concurrence sur les marchés. On ne
s’attendait pas a ce que le risque systémique soit aussi grand et étendu. Quand une société industrielle fait
faillite, la situation est difficile pour I’entreprise, ses salariés et la région dans laquelle elle se situe mais, en
général, ses concurrents ne sont pas mécontents de la faillite car elle signifie qu’il y a un concurrent en
moins. Quand une bangue fait faillite, cependant, ses concurrents sont moins satisfaits car des interactions
se produisent sur les marchés, compte tenu des crédits qu’elle a vis-a-vis de ses concurrents — comme cela
s’est produit lors de la faillite de Lehman Brothers. Le risque existe aussi d’une perte de confiance sur le
marché, et notamment celui d’un retrait des dépdts. Par conséquent, tout le secteur financier peut souffrir
de la faillite d’une banque, et ensuite I’ensemble de I’économie. L’objectif de stabilité financiere a donc
incité a adopter des regles trés spécifiques pour le secteur. Les banques doivent avoir des fonds propres en
rapport avec leurs actifs et les autorités de tutelle s’assurent que les banques ne prennent pas de risques
inutiles et qu’elles ont suffisamment de fonds propres par rapport aux risques encourus. Cela va parfois
trop loin, cependant. 1l y a quelques années, en France, une circulaire du gouverneur de la Banque de
France précisait que les banques ne devaient pas accorder de préts en deca d’un certain niveau de taux
d’intérét. Cela se justifie en termes de stabilité financiére et signifie que les banques ont subi des pertes qui
ont eu un impact immediat sur la concurrence.

13. Le deuxiéme objectif important a été la protection des consommateurs. La France, de méme que
bien d’autres pays en Europe, souhaite que tous les consommateurs puissent avoir acces au secteur
bancaire. Un compte bancaire avec au moins des moyens élémentaires de paiement constitue une condition
pour appartenir a I’économie normale. Les consommateurs doivent pouvoir accéder a des informations
correctes, mais les informations sont plus complexes dans le secteur financier, qui doit en fournir bien plus,
toutes étant assez compliquées et donc soumises a une toute une réglementation. Dans certains pays, il
existe une réglementation spécifique pour éviter un endettement excessif ; par exemple, en France, le taux
d’usure est soumis a une loi spécifique. Si cette loi avait été appliquée pour les crédits hypothécaires aux
emprunteurs a risque aux Etats-Unis, ces préts n’auraient pas été accordés.

14. Le troisieme objectif a été le bon fonctionnement des marchés. Des régles ont été congues aux
niveaux national et européen pour contrer les risques de manipulation des marchés, en matiére de
criminalité, de conflits d’intéréts et de transparence. Ces régles n’ont pas empéché le développement d’une
forte concurrence. Les colts élevés dans le secteur bancaire en France, par exemple, ont été contrélés, des
emplois ont été créés, en lien avec la révolution de I’Internet et les économies d’échelle grace a I’ utilisation
accrue des technologies informatiques. La concurrence est restée forte en particulier dans des domaines
comme les crédits hypothécaires.

15. M. Pons a déclaré que I’objectif est de créer un marché unique européen pour les services

financiers, afin que les banques puissent se faire concurrence en respectant les mémes regles a travers toute
I’Europe. Aujourd’hui en Europe, le financement de grandes entreprises peut se faire grace a une
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concurrence totale dans tout le continent, les marchés de capitaux sont relativement unifiés mais, en ce qui
concerne les banques de réseau, le marché reste national et I’installation dans un autre pays implique de
respecter les régles dans cet autre pays. Il est peu probable que la concurrence qui s’est développée ait
provoqué la crise. 1l a précisé que la crise s’est développée aux Etats-Unis, et que le probléme de I’Europe
est qu’elle n’a pas pu se protéger. Des éléments endogénes ont joué un role.

16. M. Pons a fait valoir que deux autres sujets sont liés aux régles normales de la concurrence : tout
d’abord, le secteur bancaire européen a engagé des discussions a I’échelle européenne en vue d’accords
multilatéraux pour établir un systéme de paiement dans la zone euro qui soit aussi fiable que n’importe
quel systeme de paiement national. Les autorités de la concurrence examinent, cependant, les questions de
droit de la concurrence avec la Commission européenne, en particulier la question des bourses de valeurs.
L’expérience de la France fondée sur des frais interbancaires depuis les années 80 a montré son intérét a
mesure qu’elle développait le systeme de carte de paiement le plus efficace d’Europe.

17. Les aides d’Etat sont probablement nécessaires pour traverser une crise financiére qui frappe de
nombreux pays et banques au méme moment, mais de fagons différentes. Certaines grandes banques sont
confrontées & de nombreuses difficultés et, sans I’aide de I’Etat, elles feraient faillite, ce qui doit étre évité.
La situation est légérement différente dans des pays ou les banques n’ont pas connu de catastrophe, mais
ou le systéme financier est paralysé, la crise ayant enrayé le fonctionnement des marchés. Dans la premiére
situation, les banques doivent étre sauvées, mais elles doivent réduire leurs activités, s’en tenir a I’essentiel,
dédommager leurs concurrents et s’assurer que le montant des aides d’Etat soit aussi faible que possible.

18. La deuxiéme situation est nouvelle car certaines banques doivent étre aidées pour refinancer
I’économie. En France, I’Etat intervient de deux maniéres. La premiére consiste & garantir un financement
a moyen terme au taux du marché afin de permettre aux banques de continuer a financer I’économie; et la
deuxiéme consiste a intervenir au niveau des capitaux propres dans une fourchette de 0.5 a 1 % des actifs
des banques, la encore pour qu’elles puissent refinancer I’économie. En contrepartie, les banques
s’engagent a augmenter leur crédit a I’économie de 3 a 4 % de fin 2008 a fin 2009.

19. M. Pons a noté que, bien que la fragmentation du marché unique européen a été évitée, grace a
I’intervention tres efficace de la Commission européenne, deux grands problémes persistent.
Premiérement, une fois la crise terminée, I’intervention des banques centrales et les aides d’Etat devront se
poursuivre en parallele. Deuxiémement, il faut créer un paysage européen et mondial dans lequel le facteur
de distorsion constitué par les aides d’Etat disparait le plus vite possible.

20. Le Président a invité Philip Lowe (CE - Directeur général de la concurrence) a prendre la
parole.
21. M. Lowe a fait valoir son souhait d’aborder deux questions, le lien entre la concurrence et la

stabilité financiére, qui est I’un des principaux thémes du rapport du Secrétariat, et le réle de la politique de
la concurrence et de la mise en ceuvre du droit de la concurrence face a la crise. En ce qui concerne le lien
entre la concurrence et la stabilité financiére, les avantages habituels de la concurrence ne s’appliquent pas
au secteur bancaire comme ils s’appliquent a tout autre secteur. Ces avantages se traduisent en termes de
prix inférieurs pour les consommateurs finaux, d’efficience des produits et des incitations pour les banques
a réduire les inefficiences transversales entre banques efficientes et inefficientes ainsi que I’entrée,
I’expansion et I’innovation des banques efficientes au détriment des banques inefficientes.

22. Comme I’a souligné le rapport du Secrétariat, on est en droit d’avancer, théoriquement, que la
concurrence peut entrainer une prise de risque excessive en I’absence de surveillance et de réglementation
adéquates. Le lien théorique n’est pas solide, cependant. L’étude sous différents angles de la concurrence
entre les banques et des divers roles joués par les bénéficiaires des crédits, aboutit a des présomptions
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différentes et a des résultats différents concernant le lien entre concurrence et stabilité financiere. Aucun
élément économétrique ne confirme I’idée qu’un excés de concurrence aurait pu provoquer une instabilité
financiere. Il faut d’abord et avant tout s’attaquer aux incitations a prendre des risques excessifs au moyen,
d’une part, de la réglementation financiére et, d’autre part, d’une surveillance et de garanties satisfaisantes.
Rien n’indique que la concurrence constitue un facteur a I’origine de la crise actuelle et ce serait par
conséquent une erreur d’assouplir la mise en ceuvre du droit de la concurrence pour remédier a une prise de
risque excessive.

23. M. Lowe a fait remarquer que la place de la politique de la concurrence et de la mise en ceuvre du
droit de la concurrence dans la réglementation ex post durant la crise a été telle que le contréle des aides
d’Etat dans I’'UE a pu jouer un rdle important. La principale logique des aides d’Etat est d’éviter les
distorsions de la concurrence entre les entreprises et entre les Etats membres, ces distorsions se présentant
sous deux formes. La premiére est la distorsion de la concurrence en termes d’aléa moral, I’assurance
qu’une entreprise recgoit des pouvoirs publics quand elle obtient un soutien, et qui risque d’entrainer une
répétition des problémes ultérieurement, en particulier des incitations inadaptées a prendre des risques.

24, La deuxieme forme de distorsion est I’impact de ce soutien sur les concurrents lorsque, comme le
précise M. Pons, il existe une grande différence entre les entreprises du secteur financier et les entreprises
industrielles. Le soutien des pouvoirs publics aux entreprises industrielles a un impact négatif sur les
concurrents, qui se trouvent confrontés a un concurrent supplémentaire, contrairement a ce qui se passe
dans un scénario de contre-épreuve ou on laisse I’entreprise faire faillite. Cela donne lieu a des incitations
dynamiques qui faussent la concurrence, a une diminution des incitations a se livrer concurrence et a une
augmentation des incitations a chercher un soutien auprés des pouvoirs publics. Dans le secteur financier,
en revanche, le sauvetage d’une banque peut entrainer des avantages pour les banques concurrentes par le
biais d’une réduction des effets systémiques, ce qui améliore la stabilité des concurrents.

25. Le premier argument en faveur d’un contréle des aides d’Etat dans I’'UE est par conséquent de
s’attaquer aux problémes de I’aléa moral et des incitations qui faussent la concurrence. Le deuxiéme
argument porte sur les effets d’entrainement a travers les Etats membres et I’objectif d’éviter qu’une
intervention dans un Etat membre n’ait des répercussions sur les banques ou les entreprises dans d’autres
Etats membres qui, si elles se répétent dans tous les Etats membres, pourraient donner lieu & un volume
excessif d’aides d’Etat. Face a ces craintes d’une réaction en chaine a travers les Etats membres, il faut
veiller & une harmonisation minimale ou au moins a I’adoption d’un ensemble de normes communes
d’intervention vis-a-vis des banques en difficulté. C’est I’approche suivie par la Commission s’agissant de
la publication d’une notice sur les garanties et le prix de ces garanties que les gouvernements fournissent
aux banques. Cette derniére est allée de pair avec la mise en place d’un dispositif en collaboration avec la
BCE sur I’évaluation du codt de la recapitalisation, qui est a présent I’approche mise au point pour le
traitement des actifs toxiques. La Commission répond aux craintes d’actions non coordonnées dans les
différents Etats membres par la mise au point et I’adoption d’un dispositif commun. La réaction appropriée
des pouvoirs publics aux distorsions de la concurrence associées a I’aléa moral et aux conséquences pour
les concurrents du sauvetage de certaines banques a été d’établir une distinction entre les banques qui
fondamentalement n’étaient pas saines et qui avaient un modéle économique a I’origine de leur défaillance
et les banques qui étaient essentiellement fragiles du fait de la contagion, sachant que leur modéle
économique sous-jacent était sain. La réaction & I’application de régles en matiére d’aides d’Etat a été
d’imposer des conditions minimales de restructuration aux banques bénéficiant d’un soutien et en difficulté
pour des raisons exogenes, et d’imposer une restructuration obligatoire beaucoup plus stricte aux banques
en difficulté parce que leur modéle économique était défectueux.

26. Le Président a souligné que les contributions sont unanimes pour affirmer que la concurrence

n’a rien a voir avec la crise et que la suite des discussions va peut-étre permettre de savoir si cette
affirmation est fondée ou si elle ne traduit qu’un espoir. Jusqu’a présent, les déclarations ont montré que,
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du point de vue des spécialistes, la concurrence n’est certainement pas seule responsable de la crise, mais
qu’elle constitue I’'un des éléments a I’origine de la « tempéte parfaite ». Il n’y a guere de preuves
économétriques d’une relation entre concurrence et stabilité. Dans la contribution du Mexique, on lit que
« les pouvoirs publics ont encouragé et mis en ceuvre des réformes reposant sur I’idée que les principes de
concurrence ne sont pas contradictoires avec les objectifs de stabilité et de viabilité du systeme financier. »
Plus loin dans ce texte, cette politique est expliquée et il serait intéressant d’entendre les conséquences en
termes de concurrence et de réglementation au Mexique.

27. Le délégué mexicain a précisé que la crise est exogéne en ce qui concerne le systéme
financier de son pays. L’économie mexicaine est stable depuis de nombreuses années et I’impact de la crise
vient des échanges commerciaux avec les Etats-Unis. Les autorités mexicaines ont mis en ceuvre des
réformes qui ont renforcé la concurrence au sein du systéme financier : on a pu constater I’arrivée de
nouveaux intervenants sur le marché et un recul de la concentration et des prix. Cela étant, les indices
nationaux du Mexique sont encore a la traine. De 2000 & 2007, le nombre de comptes de dép6t a augmenté
de 11 % et les fonds associés ont progressé de 17.5 a 19 % du PIB. Le nombre de succursales bancaires a
connu une expansion de 35 % durant la méme période. La Commission fédérale de la concurrence a
travaillé en collaboration avec les autorités de tutelle du secteur financier et le Congrés pour favoriser la
concurrence et promouvoir une réglementation prudentielle rigoureuse, mais compatible avec la
concurrence. Les autorités de tutelle du secteur financier ont encouragé la concurrence en introduisant des
mesures visant a améliorer la transparence et a promouvoir des normes obligatoires, des comptes de
services bancaires de base et une approche favorable a la concurrence en matiére de réglementation des
systemes de paiement. Du coté de la demande, il n’existe cependant pas suffisamment de pressions
concurrentielles, car la plupart des nouveaux clients du secteur financier n’ont aucune expérience des
services financiers et ne savent pas comment comparer les différents ensembles de services proposés. La
Commission de la concurrence a donc surtout concentré ses efforts sur la demande. Du coté de I’offre, la
préoccupation était de réduire les obstacles aux transferts de comptes.

28. Parmi les principaux aspects de la promotion de la concurrence figure la réduction d’environ 15
%des fonds propres minimaux, élément que la Commission a identifié comme un obstacle a la
concurrence. La transparence a été améliorée au moyen d’une législation imposant aux banques de fournir
des informations claires sur tous les frais liés aux produits sur leurs sites Internet et dans leurs succursales.
La réglementation bancaire a été modifiée en décembre 2008 pour permettre I’activité de correspondants
bancaires, a savoir des entreprises qui n’appartiennent pas a un groupe financier mais peuvent agir pour le
compte d’une succursale d’un établissement de crédit pour effectuer des opérations bancaires. L’objectif
est de réduire les codts de création de succursales et d’aider les institutions bancaires a atteindre une grande
partie de la population qui n’a pas encore utilisé de services financiers. Des dispositions ont été introduites
en décembre 2007 en vue de I’ouverture de comptes de services bancaires de base fonctionnant sans aucun
frais pour leurs détenteurs.

29. Du point de vue de la Commission, la politique en faveur de la concurrence n’a pas fait de tort a
la stabilité et la viabilité du secteur financier au Mexique. Elle a réduit les obstacles a I’entrée et des
nouveaux intervenants sont arrivés sur le marché en mettant I’accent sur des services fournis aux
consommateurs négligés par les banques classiques. Les réformes en faveur de la concurrence entreprises
en paralléle pour renforcer la réglementation prudentielle a la suite de la crise macroéconomique de 1995
ont montré que les deux objectifs n’étaient pas conflictuels et pouvaient se compléter.

30. Le Président a trouvé intéressante la remarque du Mexique selon laquelle les mesures destinées a
accroitre la concurrence, améliorer la transparence et faciliter I’entrée afin de renforcer la concurrence dans
le secteur financier ont aussi contribué a la stabilité. Dans la contribution du Taipei chinois, I’angle et
I’impression sont légérement différents. Apres la crise financiére de 1997 au Taipei chinois, la réaction a
été de « brider un exces de concurrence dans le secteur bancaire et de favoriser la concentration ». Le
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président a demandé a la délégation pourquoi on a estimé que limiter la concurrence pourrait alléger les
problemes dus a la crise de 1997 et si la conclusion tirée a I’époque semble encore justifiée.

31. Un délégué du Taipei chinois a déclaré qu’il existe un conflit entre la concurrence et la
réglementation sur le marché des capitaux, mais que ce conflit ne va pas jusqu’a créer un antagonisme. Il'y
a désormais un consensus général au sein de I’administration publique selon lequel I’autorité de la
concurrence devrait respecter les priorités établies par I’autorité de tutelle du secteur, mais il est sans doute
vrai qu’il aurait fallu accorder plus d’attention a la protection des consommateurs sur le marché des
capitaux. Aucune autorité publique ou institution ne peut éviter de tenir compte de la stabilité du marché
des capitaux.

32. Avant 1997, la plupart des banques au Taipei chinois, appartenaient a I’Etat. Des tentatives de
libéraliser le marché ont été effectuées qui ont donné un certain nombre de résultats puisque des banques
publiques sont devenues privées. Plusieurs problémes sont survenus, cependant, en raison de I’entrée sur le
marché de nouvelles banques proposant différents produits qui ont créé une confusion dans I’esprit des
consommateurs en fournissant des informations asymétriques. Autre probléme di a I’accentuation de la
concurrence, les bénéfices ont bien entendu diminué et certaines banques sont sorties du marché. Le
probléme classique de I’opacité du gouvernement d’entreprise des banques semble s’étre aggravé et, dans
plusieurs cas, la direction a détourné les fonds de I’entreprise a son profit. On peut donc avancer qu’un
renforcement de la réglementation est nécessaire dans ce domaine particulier.

33. Non seulement les pouvoirs publics ont appliqué une réglementation directe concernant les frais
facturés ou les garanties des dettes, mais ils ont aussi demandé a I’autorité de la concurrence d’assouplir
I’application des régles en matiére de concurrence, surtout concernant les fusions. Les pouvoirs publics
craignaient en effet la diffusion d’informations confidentielles sur les banques, en particulier celles
confrontées a un risque d’insolvabilité, qui aurait pu déclencher une panique chez les consommateurs et
aggraver la situation. La deuxiéme étape de la réforme des marchés de capitaux s’est concentrée sur la
taille des banques. Les pouvoirs publics estimaient que les banques du Taipei chinois étaient trop petites
par rapport aux banques de pays comme le Japon, les Etats-Unis ou I’Europe. lls ont donc envisagé
d’augmenter la taille des banques pour accroitre leur compétitivité a I’échelle mondiale. Ils ont encouragé
les fusions bancaires et demandé a la Commission de contrdle des pratiques commerciales de simplifier la
procédure de fusion.

34, Pour ce qui est de I’évaluation de la situation actuelle, la crise remonte a dix ans seulement et la
deuxiéme phase de la réforme a tout juste commencé. Cela étant, le fait que ces banques, qui avaient
initialement affirmé pouvoir augmenter leur compétitivité mondiale uniquement par le biais de fusions,
sont désormais les premiéres a appeler avec insistance les autorités a procéder a des plans de sauvetage, les
pouvoirs publics y réfléchissent a deux fois avant d’intervenir et de réglementer et avant d’encourager des
fusions censées accentuer la compétitivité.

35. Le Président a demandé ensuite aux Etats-Unis de commenter sa contribution dont il ressort que
la confiance est I’une des spécificités du secteur financier. On peut dés lors se demander si le
rétablissement de la concurrence rétablirait la confiance qui a été perdue ou s’il attiserait la crainte de
problémes systémiques.

36. Le délégué des Etats-Unis a expliqué que la nature de I’érosion de la confiance concernant les
marchés de capitaux peut donner lieu a des ajustements trés brutaux et a un mangue de confiance dans
I’ensemble du systeme. La crise s’explique par d’autres raisons que la concurrence et la solution est aussi,
en grande partie, extérieure a la concurrence, la question étant encore de savoir si les autorités de la
concurrence y jouent un réle. L’intervention des pouvoirs publics doit se faire en temps opportun, mais elle
confére aux autorités de la concurrence la responsabilité particuliere de mener leurs examens des
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conditions de la concurrence et de travailler avec les autorités de tutelle en temps opportun. Ensuite, du
point de vue de la confiance, il importe que le public reconnaisse I’intégrité du processus, le fait que ce
processus ne serve pas a mettre en place des structures de marché anticoncurrentielles et que I’intervention
des pouvoirs publics n’encourage pas un comportement opportuniste au détriment des consommateurs.

37. Le Président a souligné que le point de vue des Etats-Unis rejoint celui de la contribution belge,
qui souléve le probléme de la confiance et souligne également les limites des instruments de la politique de
la concurrence dans le secteur financier, mais sous un angle légérement différent. La contribution fait
remarquer : « Quand une autorité de tutelle souléve de graves problémes concernant un intervenant
important, et que I’intervenant ne coopére pas, il est souvent difficile de lancer une mise en garde vis-a-vis
des pratiques de I’intervenant sans remettre en cause la confiance dans I’institution financiere. » Il a
demandé a la délégation belge de développer ce point et de donner, si possible, des exemples de cas s’étant
présentés en Belgique.

38. Le délégué de Belgique a indiqué que la contribution ne se référe pas a des cas dans le domaine
de la concurrence, mais a des réglementations en général et a des réglementations financiéres en
particulier. La confiance ne pose pas de probléme pour I’autorité de la concurrence, mais I’autorité de
tutelle du secteur bancaire a été confrontée a ce probleme. Il est plus facile d’étre une autorité de la
concurrence gu’une autorité de tutelle du secteur bancaire lors d’une crise financiere.

39. Le Président, a ce stade de la discussion, a abordé la question de la contribution que peut
apporter la concurrence a I’efficience. Des exemples ont été donnés des avantages en termes d’efficience
que peut générer une forte concurrence entre les institutions financiéres, mais le Président a souligné que
certaines réserves ont également été exprimées, dont I’idée qu’une concurrence trop forte pourrait inciter a
une prise de risque excessive. Cette idée manque de fondements empiriques. Le Président a demandé u
délégué du Portugal qui est a la téte d’une importante autorité de la concurrence apres avoir compté parmi
les dirigeants d’une banque centrale, comment les autorités de la concurrence congoivent la concurrence
entre les institutions financiéres et s’il est nécessaire ou non qu’elles adoptent une vision plus large des
mécanismes d’efficience dans les secteurs financiers.

40. Le président de I’Autorité du Portugal a estimé que le principal probleme est de savoir si la
concurrence a contribué a I’efficience et a la sécurité du marché des capitaux. Les raisons a I’origine de la
crise ont été identifiées : la défaillance du marché, la défaillance des banques centrales, la défaillance des
pouvoirs publics et la défaillance de la réglementation, mais sans doute pas la défaillance des autorités de
la concurrence, méme si elles ont eu tendance a oublier